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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


III 
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In re MARTIN DAIRY COMPANY, INC. AMA Docket No. 27-143. 
: Dismissed August 2, 1960, by Thomas J. Flavin, Judicial 
Officer. 
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In re ROCHELLE PARK Dairy, INC. AMA Docket No. 27-141. 
Dismissed August 2, 1960, by Thomas J. Flavin, Judicial 
Officer. 
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In re MILLS DAIRY PRODUCTS COMPANY, et al. AMA Docket No. 
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Scope of 8c(15)(A) Proceeding—Admissibility of 
) Evidence Other Than Promulgation Record— 
Expert Testimony on Adequacy of Evidence 


Both the issues made in the petition and the fact that petitioners are attack- 
. ing the issuance of the order both generally and in the inclusion of the 
Eastern Shore of Maryland restrict the scope of the 8c(15)(A) pro- 
ceeding to examination of the adequacy of the promulgation record evi- 
dence. Consequently, rulings of the hearing examiner excluding evidence 
other than the promulgation record as irrelevant and immaterial are 
upheld, including proffered “expert” testimony as to the worth of the 
er promulgation record evidence. 


is. > Messrs. James K. Knudson and Ben Ivan Melnicoff, of Washington, D. C., 
for petitioners. Messrs. Joseph A. Walsh and Burton S. Marcus, for 
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Agricultural Marketing Service. Mr. Clarence H. Girard, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
INTERLOCUTORY RULINGS ON ADMISSIBILITY OF EVIDENCE 
I 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). Section 8c(15) (A) of 
the act (7 U.S.C. 608c(15) (A)) provides: 

“Any handler subject to an order may file a written 
petition with the Secretary of Agriculture, stating that 
any such order or any provision of any such order or 
any obligation imposed in connection therewith is not 
in accordance with law and praying for a modification 
thereof or to be exempted therefrom. .. .” [Emphasis 
supplied. ] 

This document is caused to issue because petitioners have 
requested review of rulings of the hearing examiner holding 
inadmissible certain testimony offered by petitioners at the 
hearing in the proceeding. 


II 


The petitioners are five handlers of milk subject to Order No. 
127 issued under the act. The order regulates the handling of 
milk in the “Upper Chesapeake Bay” marketing area which in- 
cludes the counties on the Eastern Shore of Maryland in addi- 
tion to the counties of Baltimore, Anne Arundel, Harford, How- 
ard, the city of Baltimore and the town of Laurel, Maryland. 
The petitioners distribute milk in some of these counties on the 
Eastern Shore of Maryland and attack the inclusion of the 
counties in the marketing area defined under the order. They 
also raise other objections to the issuance of the order generally. 

The protested order was issued December 28, 1959 (24 F.R. 
11071), after the usual notice, public hearing, briefs, recom- 
mended decision (24 F.R. 7530), exceptions to the recommended 
decision, final decision including findings and conclusions and 
producer referendum. Among the numerous issues for decision 
following the public hearing was the matter of including the 
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Eastern Shore counties in the marketing area covered by the 
order and this was the subject of specific findings and conclu- 
sions in the final decision. 


Til 


On December 31, 1959, petitioners, who are some of the 
handlers on the Eastern Shore subject to the order, filed a peti- 
tion under section 8c(15)(A) of the act. The petition alleged 
that the order was a nullity because the Secretary did not make 
findings of fact as to prices which the petition claimed are a 
“threshold jurisdictional statutory requisite.” The petition also 
alleged irreparable injury to petitioners in the way of inter- 
ference with their freedom to contract for milk, submission to 
reporting and auditing requirements, etc. An application for 
interim relief filed by petitioners January 11, 1960, was denied 
January 26, 1960. On January 27, 1960, respondent filed an 
answer to the petition. On January 29, 1960, Hearing Examiner 
Clarence H. Girard, to whom the case had been assigned, granted 
a motion by Brice G. Twilley to become a party petitioner in 
the proceeding, and scheduled hearing upon the petition and 
answer for February 24, 1960, in Baltimore, Maryland. 


On February 4, 1960, petitioners filed an amended petition. 
The body of the petition comprises 24 legal-size pages. Because 
of the filing of the amended petition and the necessity for an 
answer, the hearing examiner cancelled the scheduled hearing. 
On February 19, 1960, respondent filed an application to dismiss 
designated portions of the amended petition. Upon request of 
petitioners, they were given an extension of time to March 24, 
1960, for the filing of an answer to the application to dismiss 
which would otherwise be due March 14, 1960. On March 24, 
1960, petitioners filed their answer to respondent’s application 
to dismiss and requested oral argument thereon. Pursuant to 
this request, oral argument was held before the Judicial Of- 
ficer on April 11, 1960, in Washington, D. C. 


At the oral argument upon the application to dismiss and the 
answer thereto, petitioners withdrew several paragraphs of the 
amended petition. The application to dismiss was denied by the 
Judicial Officer on April 18, 1960. In the ruling issued, the 
Judicial Officer discussed the complaints of the respondent that 
the amended petition was vague, ambiguous, prolix, argumenta- 
tive and therefore impossible to answer appropriately and also 
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respondent’s objection that the amended petition referred to 
evidence outside the record upon which the order was pro- 
mulgated. The Judicial Officer ruled that in the interests of ex- 
pedition the proceeding should continue on the basis of the 
amended petition although it contained a good deal of argument 
since most if not all of the materials in the petition seemed to 
deal with the issue of whether the issuance of the protested 
order was supported by the evidence in the promulgation record, 
a cause of action cognizable in an 8c(15) (A) proceeding under 
the act. He stated also that while this is a review proceeding 
and not a de novo proceeding that questions as to the admis- 
sibility of evidence other than the promulgation record could 
be handled as they might arise in later stages of the proceeding. 

Respondent filed an answer to the amendeu petition April 27, 
1960. On May 4, 1960, Hearing Examiuer Girard set the pro- 
ceeding for hearing June 7, 1960, in paltimore, Maryland. On 
June 2, 1960, petitioners requested a postponement of the hear- 
ing to June 28, 1960, which was granted by the hearing ex- 
aminer. On June 30, 1960, petitioners asked for a further 
postponement of the hearing to a later date which was also 
granted by the hearing examiner. On July 5, 1960, the hearing 
examiner set the case for hearing August 3, 1960, in Baltimore. 
On July 26, 1960, petitioners filed a motion to change the place 
of hearing to Cambridge, Maryland, (1) for the convenience of 
petitioners and (2) because petitioners planned to call about 
50 witnesses many of whom might be unable to travel to Balti- 
more. Respondent opposed the change upon the general ground 
that 50 “disinterested witnesses” engaged in farming, industry, 
etc., upon the Eastern Shore would not have testimony relevant 
to the issues in the proceeding. The hearing examiner granted 
the motion upon the stated ground of convenience to the peti- 
tioners and pointed out that since this is a review proceeding 
there were problems to be considered as to whether the number 
of witnesses referred to in petitioners’ motion were going to be 
offered to retry de novo the question as to whether the Eastern 
Shore counties should be included in the marketing area regu- 
lated by the order. He stated that these problems would be gone 
into with counsel at the start of the hearing. 


IV 


The hearing commenced as scheduled on August 3, 1960, in 
Cambridge, Maryland. Pursuant to the hearing examiner’s an- 
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nouncement in his order granting removal of the hearing to 
Cambridge, Maryland, the first order of business was discussion 
and argument as to whether new evidence, that is evidence out- 
side the record upon which the order was issued, was relevant 
and material and therefore admissible in this proceeding. Peti- 
tioners also were granted permission to amend their complaint 
to charge violation of the Federal Reports Act of 1942 (5 U.S.C. 
§ 139) in the promulgation of the order. 


Petitioners put on as witnesses four of the petitioners; seven 
milk producers who deliver milk to petitioner Mills Dairy Prod- 
ucts Company of Cambridge, Maryland; two producers who de- 
liver to petitioner Lewes Dairy of Lewes, Delaware; a 
newspaper editor and historian, Max Chambers; Rev. Edwin 
Horney, an ordained minister; and an economist and statistician 
with legal training, Max Malin. 


In connection with all the testimony for petitioners except that 
of Chambers and Malin, the hearing examiner allowed peti- 
tioners, when he ruled out testimony, to make an offer of proof 
in the form of questions and answers. In the case of Chambers, 
who apparently planned to testify at considerable length about 
the isolation or “segregation” of the Eastern Shore of Maryland 
from the city of Baltimore and its environs historically, cul- 
turally, economically, industrially, politically and otherwise, the 
hearing examiner required a statement as an offer of proof. In 
the case of Malin, it was also apparent to the hearing examiner 
that the witness would spend a great deal of time proffering 
his evaluations of the evidence in the promulgation record by 
means of questions and answers, and the hearing examiner ruled 
that offer of proof of the excluded testimony should be made by 
means of a brief statement. Rather than do this, petitioners 
requested the hearing examiner to certify his rulings concerning 
admissibility to the Judicial Officer for review at that stage. The 
hearing examiner denied the request on the authority of the rules 
of practice and prior decisions of the Judicial Officer under 
similar rules of practice for proceedings under other acts ad- 
ministered by the Department. Petitioners then sought and 
obtained on August 4, 1960, a recess of the hearing to seek 
an interlocutory review of the rulings before they continued 
with the proceeding. On August 17, 1960, petitioners requested 
such a review. 
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V 





The hearing examiner was clearly correct in refusing to 
certify at this stage an appeal from his rulings excluding offered 
testimony. Section 900.55(c) (7) of the applicable rules of prac- 
tice authorizes the presiding officer at the hearing to admit “or 
exclude” evidence; section 900.59 authorizes the presiding of- 
ficer to rule upon all motions and requests made prior to the 
transmittal of the record to the Secretary by the hearing clerk 
for final decision in the proceeding; section 900.50(b) vests 
discretion in the presiding officer as to whether he shall certify 
any motion, request, etc., to the Secretary for decision prior 
to the transmittal of the record to the Secretary for final decision 
in the proceeding; and section 900.60(d) (8) provides for the 
incorporation of offers of proof in the transcript when a pre- 
siding officer excludes evidence proffered for later review and 
reopening of the hearing if it is decided later by the Judicial 
Officer or the courts that the evidence covered by the offer should 
have been admitted. As we have said about similar departmental 
rules of practice, the rules provide that a presiding officer may 
either rule upon the admissibility of evidence or certify the 
question to the Secretary. If he does rule, the appeal must wait 
until after the hearing is concluded and the hearing officer files 
his report. See In re Cargill, 12 A.D. 1109 (1953). Otherwise, 
interlocutory appeals from hearing examiner’s rulings during 
the course of hearings would flood the deciding officer. 


VI 


But in this case perhaps we should make an exception. Counsel 
for petitioners insist that they are being deprived of the “full 
and fair hearing” guaranteed by the Constitution of the United 
States and by section 8c(15) (A) ‘of the act by the refusal of 
the hearing examiner to regard as relevant and material in the 
proceeding the evidence excluded. Consequently, although we 
should not do so as a general rule, we shall proceed to review 
the hearing examiner’s rulings now as an interlocutory matter 
so that the proceeding may continue expeditiously. 


As we stated at the outset, section 8c(15) (A) of the act pro- 
vides for the filing of a petition by a handler stating that an 
order, a provision thereof or an obligation imposed in connection 
therewith is “not in accordance with law.” The petitions in- 
volved are petitions filed pursuant to this provision of the act. 
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As described above the original petition alleges that certain 
jurisdictional findings were not made in connection with the 
issuance of the order. The amended petition recites under head- 
ing I the identity of the petitioners and under heading II 
that the original petition is incorporated by reference. Heading 
III constitutes the rest of the amended petition except the pray- 
ers for relief and consists of allegations in paragraphs numbered 
1 through 51 inclusive together with unnumbered paragraphs 
appearing between numbered paragraphs. The lead sentence 
or the concluding sentence in practically all paragraphs alleges 
some deficiency in the promulgation record evidence to sustain 
the issuance of the order as a whole or the provisions of the 
order including the Eastern Shore of Maryland. Paragraph 1 
states that the order is invalid because “it is not based on an 
integrated record consisting of probative evidence on all rele- 
vant factors in that . . .” and then follow allegations as to the 
insufficiency of the evidence; paragraph 2 complains that mar- 
keting conditions in the designated marketing area were not 
found to be unstable and of the absence of any record evidence 
upon which such a finding could be made; paragraphs 3, 4 and 
5 likewise attack a finding as unsupported by the evidence in 
the promulgation record; paragraph 6 attacks a statement in 
the promulgation decision concerning the spread between a 
cooperative’s Class I price and blend price in 1955; paragraph 
7 attempts to defeat certain statements in the promulgation 
decision by reference to evidence in the promulgation record 
and concludes by alleging that the record fails to sustain the 
need for an order; paragraph 8 concludes by claiming that the 
provisions of the order resting upon market instability are not 
supported by the record; paragraph 9 commences by saying that 
the evidence of record does not support the inclusion of the East- 
ern Shore; paragraphs 10, 12 and 14 begin by contending that 
inclusion of the Eastern Shore is not supported by the evidence 
in the record or is contrary to the evidence; paragraphs 11 and 
15 call such inclusion “unrealistic,” “arbitrary” or “capricious ;” 
paragraph 18 asserts that such inclusion defeats the purposes 
of the underlying statute because of the existence of the city of 
Baltimore’s restrictive health regulations the effects of which 
were not adequately considered in the promulgation of the order 
and consequently the record was legally deficient; paragraphs 
19 through 27 deal with the city of Baltimore’s regulation or 
practice of not permitting distribution in Baltimore of milk 
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processed and packaged on the Eastern Shore and the alleged 
ensuing inequities, invalidities, etc., and the petition complains 
that these facts “concerning which the record is voluminous” 
were ignored in the issuance of the order. 


Continuing through the amended petition we find that para- 
graphs 29 through 34 recite the evils of undue restraints upon 
the marketing of milk through the pretext of health regulations 
and accuse the Assistant Secretary of failing to deal with this 
subject in a serious way “despite the record he had available ;” 
paragraph 35 states that the order is fatally defective in that 
it fails to reflect the uncontroverted evidence that Eastern Shore 
milk producers will be disadvantaged by having to equalize with 
other producers for the marketing area; paragraph 36 urges 
the unconstitutional interference with interstate commerce in 
milk by State agencies and says that the order thereby is 
fatally defective; the remaining paragraphs are scattered allega- 
tions as to inadequacy from an economic standpoint of either 
the promulgation evidence or the findings and conclusions made 
in the promulgation decision. 


It is seen from the foregoing examination of the amended 
petition that the petitioners are attacking the quasi-legislative 
or rule-making act of the Assistant Secretary in making the deci- 
sion to promulgate Order No. 127. It is seen also that what they 
claim is “not in accordance with law” about the promulgation 
of the order concerns the evidence upon which the order was 
issued and the findings and conclusions in connection therewith. 
Consequently it seems to me that the petitioners themselves by 
their petition have fixed the outer boundaries of the scope of 
this proceeding because they are claiming legal errors in the 
promulgation of the order just as if their appeal were direct 
to an appellate court. No new evidence, that is evidence other 
than the record evidence bearing upon the validity of the is- 
suance of the order, would be received in such case. 


Moreover, section 8c(4) of the act (7 U.S.C. 608¢(4) ) requires 
that in issuing an order the Secretary shall find upon the evi- 
dence introduced at the promulgation hearing, that the issuance 
of the order “and all the terms and conditions thereof” will tend 
to effectuate the declared policy of the act. Again, because the 

‘ce of an order is formal rule-making under the Administra- 
tive Procedure Act, section 7 of that act (5 U.S.C. 1006(c)) pro- 
vides that no rule shall be issued except “as supported by and 
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in accordance with the reliable, probative, and substantial 
evidence.” 


VII 


Generally the proffered testimony of petitioners and their pro- 
ducers ruled inadmissible consists of such items as the handler’s 
financial structure, statements that the producers would not be 
satisfied with a lower price from petitioners than they have been 
getting which would allegedly be the case if the petitioners have 
to pay part of their costs for milk into the marketwide pool 
under the order, and that the producers delivering to petitioners 
would then sell their milk in the Philadelphia market rather 
than the Baltimore market, except that in the case of petitioner 
Ott the offer of proof was to the effect that if Ott was not 
available to take his producers’ milk they would have to sell 
their milk as Class II to a condensery. There is no explanation in 
the latter instance as to why Ott would not take the milk or why 
Ott’s producers should prefer to sell their milk at the Class II 
price to a condensery instead of to Ott at a higher price, the 
uniform price under the order. Generally, the offers of proof as 
to the petitioners included some vague statements that they 
would have difficulty staying in business or “probably” would 
have to go out of business. 


It is to be expected that handlers becoming subject to a Federal 
milk marketing order with a marketwide pool who have a utiliza- 
tion of milk higher than the marketwide average will not like 
to pay part of their costs for milk to the marketwide pool instead 
of paying only their own producers. It is natural too for their 
producers not to look upon such a plan favorably. But this is an 
inevitable result of the equalization authorized by the act; many 
handlers and producers have had to operate under the plan over 
the years and its constitutionality was upheld a long time ago in 
United States v. Rock Royal Cooperative, Inc., 307 U.S. 533 
(1939), and H. P. Hood & Sons v. United States, 307 U.S. 588 
(1939). 


I find no cause of action stated in the amended petition for 
which the evidence from petitioners and their producers that 
was excluded is relevant and material. Too, as we have said 
above the challenge here is to the validity as a matter of law 
of the inclusion of the Eastern Shore counties in the marketing 
area and in this proceeding only handlers have standing to sue. 
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The excluded testimony of Horney and Chambers was offered 
apparently for the purpose of showing that the Eastern Shore 
of Maryland is segregated from, or is not “homogeneous” with, 
the Baltimore City area from the historical, ethnic, sociological, 
economic and industrial aspects. The excluded testimony does 
not deal with the production or marketing of milk. How such 
evidence has any relevant or material bearing upon the issues 
made by the amended petition escapes me. Besides, the testimony 
relates only to the lack of contribution by the Eastern Shore 
to the economy and culture of the Western Shore and says 
nothing about the traffic in the other direction. The kind of 
evidence offered is just as irrelevant as the question as to how 
much of that liquid (not milk) flows from the Western Shore 
to the Eastern Shore that baseball fans in the Washington, D. C., 
area are constantly told in song and story over television and 
radio comes from “the land of pleasant living” and is “brewed 
on the shores of the Chesapeake Bay.” 


I agree with the hearing examiner that the excluded testimony 
of Horney and Chambers is irrelevant and immaterial although 
I must concede that Chambers’ depiction of the provincial, 
colonial and political history of the Eastern Shore is colorful. 


The attempted testimony of Max Malin is a little different 
apparently. Counsel for petitioners seek to have Malin testify as 
an expert to the effect that the evidence in the promulgation 
record is inadequate, insufficient, etc., to warrant the findings 
and conclusions made in the final decision as to the issuance of 
the order as a whole and as to the inclusion of the Eastern 
Shore in the regulated marketing area. The plan is to have 
counsel read each statement to this effect in the petition and to 
have Malin testify (under oath) that such statement is correct. 


It seems to me that whether or not the promulgation record 
sustains the protested order is a matter of law and not of 
opinion testimony, either on behalf of the petitioners or of the 
respondent. These issues are the kind typically before the courts 
in appeals from decisions or orders made by administrative 
agencies upon a hearing record and I am not aware that any 
court has taken opinion testimony from experts as to the worth 
or probative value of the evidence in the administrative record 
rather than argument. The standard for adjudication under the 
act and in the light of the grievances listed in the petition here 
is whether the issuance of the order either as a whole or as it 
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applies to the Eastern Shore is in accordance with law, the same 
criterion applicable in review by the courts of administrative 
action. 

The limited scope of this proceeding for petitioners’ grievances 
in their petition as ruled by the hearing examiner and by me 
herein is viewed by petitioners’ counsel with horror as novel, 
revolutionary, unconstitutional, etc. As long as this is an 
administrative proceeding, they say, and the matter is still before 
the Secretary of Agriculture, they should have a full, evidentiary 
“hearing” because the word “hearing” in section 8c(15) (A) of 
the act means a hearing for the taking of testimony. Aside from 
the fact that the petitioners in their petitions fixed the scope of 
the hearing as limited to examination of the promulgation record, 
it is well established that a “hearing,” even an administrative 
“hearing,” may mean in some cases only a “hearing” upon the 
applicable law. See e.g., Denver Union Stock Yard Co. v. Pro- 
ducers Livestock Marketing Association, 356 U.S. 282 (1958). 


The mere fact that a handler files a petition does not auto- 
matically entitle him to an oral hearing devoted to adducing 
evidence immaterial and irrelevant to the issues in the proceed- 
ing. See e.g., Crystal Lake Dairy Co. v. Brannan, N.D. Iilinois, 
Feb. 20, 1951, affirming In re Crystal Lake Dairy Co., 8 A.D. 1 
(1949). There is nothing new about this principle being applica- 
ble to 8c(15) (A) proceedings where handlers claim the promul- 
gation record is inadequate or where they seek to try de novo 
such questions as the desirability or necessity for an order or 
amendment, whether there is instability in the market, whether 
the order tends to effectuate the policy of the act, etc. See e.g., 
Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 
57 (2d Cir. 1949), affirming In re Dairymen’s League Coopera- 
tive Ass’n, 5 A.D. 148 (1946) (exhibit excluded seeking to show 
price for cream sold in certain areas should be Class III instead 
of Class II-A as prescribed by order) ; Heinemann Creameries, 
Inc. v. Benson, E.D. Wisconsin, October 30, 1953, 13 A.D. 1242, 
affirming In re Kewaskum Dairy Company, 12 A.D. 1 (1953) 
(necessity for order); Sprague Dairy Company v. Anderson, 
N.D. Illinois, Nov. 14, 1946, 6 A.D. 729, affirming In re Clover- 
leaf Dairy Co., 4 A.D. 627 (1945) (inclusion of Will County, 
Illinois, in the marketing area of the Suburban Chicago milk 
order); In re Charles P. Mosby, Jr., 16 A.D. 1209 (1957) 
(whether order amendment tended to effectuate declared policy 
of act) ; In re Beatrice Foods Co., 15 A.D. 767 (1956), affirmed, 
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N.D. Oklaboma, Feb. 25, 1957, 16 A.D. 177 (whether order 
amendment was necessary or tended to effectuate declared policy 
of the act); In re Clover Leaf Dairy Co., 15 A.D. 339 (1956) 
(desirability of order amendment) ; In re Roberts Dairy Com- 
pany, 4 A.D. 84 (1945) (desirability of pricing formula in 
order;) In re William S. Wright, 2 A.D. 327 (1943) (whether 
order regulating handling of oranges tended to effectuate de- 
clared policy of the act). 

Petitioners’ counsel contend that they have to make “a record” 
upon which to seek judicial review under section 8c(15) (B) and 
that therefore the proffered testimony should be received in evi- 
dence. But the evidentiary facts are in the record, the promulga- 
tion record incorporated herein, which petitioners assert in their 
petition does not support the contested order. 


It might be asked why not take the evidence anyway for 
“what it is worth” or for the sake of good public relations. But 
the evidence is irrelevant and immaterial and both by law’ and 
by requests of the Judicial Conference of the United States 
administrative agencies are supposed to keep irrelevant and 
immaterial matter out of hearing records to be reviewed by the 
courts. Too, I do not consider it good public relations to admit 
evidence on the assumption that it is relevant and material 
when the hearing examiner and the agency know such is not 
the case and ignore the evidence in deciding the case. 


The kind of evidence petitioners seek to have admitted is of 
course pertinent to a hearing looking to the promulgation of an 
order or to amendment. Petitioners are free to petition for an 
amendment of the order. At such a hearing all interested parties 
such as producers and handlers of milk from the Western Shore 
disposed of on the Eastern Shore may have their say in testi- 
mony also, as well as Eastern Shore handlers not involved in 
this proceeding and Eastern Shore producers who do not deliver 
to the petitioning handlers here, none of whom can be parties 
to this quasi-judicial proceeding concerned with alleged illegality 
of the order. 


In view of the foregoing, the hearing examiner’s protested 
rulings are now upheld. But this is an interlocutory appeal and 
petitioners may renew their objections in filing exceptions, if 
they do so, to the hearing examiner’s report and they may submit 


1Section 7 of the Administrative Procedure Act, 5 U.S.C. § 1006(c). 
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a statement as an offer of proof in connection with the prof- 
fered testimony of Malin. 


(No. 6677) 


In re LEONARD BRUGGEMAN. P&S Docket No. 2487. Decided 
August 5, 1960. 


Insolvency—Suspension of Registration—Consent Order 


Respondent’s registration is suspended for 30 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed June 29, 
1960, by the Director of the Livestock Division, Agricultural 
Marketing Service. The respondent is registered with the Secre- 
tary of Agriculture as a dealer at several posted stockyards and 
is charged with being insolvent, failing to pay for livestock 
purchased and issuing worthless checks in purported payment 
of the purchase price of such livestock. On July 26, 1960, 
respondent filed an answer in which he admits the allegations 
set forth in the complaint, waives oral hearing and consents to 
the issuance of an appropriate order with findings of fact (a) 
requiring him to cease and desist from the practices complained 
of and (b) suspending his registration under the act “for a 
period of thirty (30) days and thereafter until he demonstrates 
he is in solvent financial condition within the meaning of the 
Act.” Complainant has recommended that the order consented 
to by respondent be entered. 


FINDINGS OF FACT 


1. Respondent, Leonard Bruggeman, is an individual whose 
address is Carroll, Nebraska. Respondent is registered with the 
Secretary of Agriculture as a dealer at the Laurel Sales Com- 
pany stockyard, Laurel, Nebraska, the Norfolk Livestock Com- 
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pany stockyard, Norfolk, Nebraska, and the Pender Livestock 
Sales Company stockyard, Pender, Nebraska, all of which are 
posted stockyards subject to the provisions of the act, and at all 
times mentioned herein respondent was so registered. 


2. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 


8. On January 13, 1960, respondent purchased at the Laurel 
Sales Company stockyard, Laurel, Nebraska, a total of 98 head 
of livestock for a total purchase price of $2,831.83. Respondent 
issued a check in purported payment for such livestock which 
check was returned by the bank upon which it was drawn 
because of insufficient funds. Respondent has failed to pay 
$1,473.27 of said purchase price. 


4. On February 23, 1960, respondent purchased at the Nor- 
folk Livestock Sales Company stockyard, Norfolk, Nebraska, a 
total of 29 head of livestock for a total purchase price of 
$1,549.58. Respondent issued a check in purported payment for 
such livestock which check was returned by the bank upon which 
it was drawn because of insufficient funds. Respondent has paid 
no part of said purchase price. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent is insolvent within the meaning of the act (7 U.S.C. 204). 
By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has wilfully violated section 312 of the act (7 U.S.C. 
213). 

Inasmuch as respondent has agreed to a consent disposition of 
this case and complainant has recommended that the order con- 
sented to by respondent be issued, the order will be entered. 


ORDER 


Respondent shall cease and desist from purchasing livestock 
in commerce and failing to pay the full purchase price thereof, 
and from issuing checks in payment for livestock purchased in 
commerce when he does not have sufficient funds on deposit to 
pay such checks. 

Respondent’s registration under the act is suspended for a 
period of thirty (30) days and thereafter until such time as he 


— 


a 


- 
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demonstrates that he is no longer insolvent. At the request of 
respondent, when he makes such a showing, a supplemental order 
will be issued in this proceeding terminating this suspension. 
This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6678) 


In re CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Decided August 9, 1960. 


Denial of Motions to Dismiss 


The record contains evidence in support of some of the charges against re- 
spondents and, since we are not “reasonably certain” that respondents 
have not violated the act, the motions to dismiss are denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTIONS TO DISMISS 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). After com- 
plainant concluded the presentation of evidence, that is, the case 
in chief, separate motions to dismiss the proceeding were filed 
by respondents Capitol Packing Company, Dave Averch and 
Meyer Averch, respondent Fryer and Stillman, Inc., respondents 
George and Irvin Weisbart, and respondents Sol Felsen, Al 
Cooper and Horey M. Miller, d/d/a Farmers Livestock Com- 
mission Company. Each of the four motions is based in effect 
on the ground that complainant’s evidence fails to establish any 
violation of the act or the rules and regulations issued there- 
under. In addition, the motions to dismiss of respondents Fryer 
and Stillman, Inc., George and Irvin Weisbart and Farmers 
Livestock Commission Company contend that complainant has 
failed to establish that the acts and practices in issue were in or 
affected interstate commerce. On June 24, 1960, complainant 
filed an answer to respondents’ motions and on June 29, 1960, 
the hearing examiner certified the motions for ruling by the 
Judicial Officer pursuant to section 202.10(b) of the rules of 
practice (9 CFR 202.10(b)). Subsequently, all respondents ex- 
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cept Capitol Packing Company and Dave and Meyer Averch 
filed replies to complainant’s answer to respondents’ motions 
to dismiss. 

In a recent proceeding before the Federal Trade Commission, 
Consolidated Foods Corp., 10 Pike & Fischer Admin, Law (2d) 
69 (F.T.C. 1960), a similar issue to that posed here by respond- 
ents’ motions was presented and the Commission said: 


“-. . The Commission feels, however, that if at the 
conclusion of the evidence in support of the complaint it 
appears reasonably certain that the respondent has not 
violated the law, the complaint against it should be im- 
mediately dismissed. In all other cases, the public inter- 
est requires the development of a full record on the basis 
of which all questions of law, fact and discretion may be 
considered and decided in the light of all the circum- 
stances. Thus, the disposition of a motion to dismiss 
may involve a single step, that of denial because of the 
presence of sufficient evidence to justify the requirement 
that the respondent present its defense, or two, a deter- 
mination that such evidence is not present and, in addi- 
tion, a detailed consideration of the record, including 
all inferences to be drawn therefrom, and the prepara- 
tion of an appropriate ... decision... .” 


We agree with this criterion for disposal of a motion to dismiss 
after the case in chief and we are of the opinion that respond- 
ents’ motions to dismiss must be denied on the basis thereof. 


In reaching this conclusion, that is, in determining that it 
does not appear “reasonably certain” that respondents have not 
violated the act and the regulations issued thereunder, we have 
regarded the evidence and the inferences reasonably deducible 
therefrom in the light most favorable to complainant. See e.g., 
Gunning v. Cooley, 281 U.S. 90 (1930); Webb v. Robinson, 241 
F.2d 99 (4th Cir. 1957) ; American Cyanamid Co. v. Fields, 204 
F.2d 151 (4th Cir. 1953). Cf. Ettore v. Philco Television Broad- 
casting Corporation, 229 F.2d 481, 484 (8d Cir. 1956), cert. 
denied, 351 U.S. 926 (1956). While some Federal Circuit Courts 
of Appeals apparently apply a different rule or standard on a 
motion to dismiss after the presentation of the case in chief in 
nonjury civil cases where the District Court is the trier of the 
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facts,1 such rule would be inappropriate in this proceeding for 
several reasons. The trier of the facts herein, the hearing 
examiner, has certified respondents’ motions to us for ruling and 
we are in no position to judge the demeanor or credibility of 
complainant’s witnesses. 


We conclude that the record contains evidence in support at 
the least of some of the allegations or charges of the complaint 
against each respondent. For example, the evidence in the record 
clearly establishes at this stage of the proceeding that between 
August 1957 and January 1958 respondent Capitol charged and 
collected yardage fees in excess of $28,000 from country feeders 
who sold livestock to Capitol although the livestock did not pass 
through the stockyard but was shipped directly from feed lots 
to Capitol’s packing plant; that Capitol paid respondent Farm- 
ers a commission on livestock shipped directly to the Capitol 
packing plant from the DM&H, that is, in effect, the Capitol, 
feed lot although the commission firm did not perform any 
services in connection with such livestock; that respondents 
George and Irvin Weisbart similarly paid Farmers a commission 
on shipments from their feed lot to Capitol without the per- 
formance of any services by the commission firm;? and that 
Capitol purchased livestock in the country subject to a four per- 
cent “pencil shrink,” that is, the actual weight of the livestock 
at time of sale was arbitrarily reduced by four percent and pay- 
ment was made on the basis of such reduced weight, but such 
percentage exceeded the actual average percentage by which the 
livestock involved would shrink while in transit to Capitol’s 
plant. (See paragraphs X(c), XI(a) and (c) of the complaint.) 


In addition, the record demonstrates a close relationship 
among the various respondents including the packer-respondents. 
George and Irvin Weisbart, while owners of a substantial inter- 
est in, and while acting as officers of, the Fryer and Stillman 
packing firm, sold substantial quantities of the kind of livestock 
utilized by such corporation to Capitol in their capacity as part 
owners and operators of a feed lot. It further appears that 


1See e.g., Huber v. American President Lines, 240 F.2d 778 (2d Cir. 1957); Allred v. 
Sasser, 170 F.2d 233 (7th Cir. 1948); United States v. Bartholomew, 137 F.Supp. 700 
(W.D. Ark. 1956); Henry v. Moore-McCormack Lines, Inc., 134 F.Supp. 71 
(S.D. N.Y. 1955). See also 5 Moore, Federal Practice, par. 41.13/4/ (2d ed. 1951); 
United States v. United States Gypsum Co,, 67 F.Supp. 397, 416-21 (D. D.C. 1946), 
reversed on other grounds, 333 U.S. 364 (1948). 

3While respondent Morey M. Miller generally accompanied Meyer Averch to the 
Weisbart feed lot, it does not appear that he performed the functions of a commission 
firm salesman on such occasions. 
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Capitol may have paid the Weisbarts more for steers purchased 
from their feed lot than for steers of similar quality purchased 
by Capitol at the stockyard. Also, the record indicates some 
lack of competition between the two packer-respondents in their 
purchases at the stockyard although they constituted the major 
purchasers and slaughterers of a particular type of livestock 
on the Denver market. Moreover, Capitol clearly favored or 
utilized the services of respondent commission firm in its pur- 
chases on and off the stockyard. Other elements of the interre- 
lationship among the respondents are present herein and it is 
unnecessary to make reference to them. We have not attempted 
to interpret the meaning of all such elements but merely find 
that the record contains sufficient evidence to require respond- 
ents to present their defense. This is especially true in a pro- 
ceeding involving such difficult and nebulous matters as 
apportionment of supplies, restraint of commerce and monopoly 
in livestock acquisition. This appears to be the kind of case 
that would best be decided after all the evidence has been 
adduced.? Cf. 5 Moore, Federal Practice, par. 41.13/4/ (2d ed. 
1951) ; In the Matter of Wright, 1 S.E.C. 901, Pike and Fischer, 
Admin. Law, 41q. 232-1 (S.E.C. 1936). We clearly are not 
“reasonably certain” that respondents have not violated the act 
and the regulations issued thereunder. 

In view of the foregoing, the relief requested by respondents 
is denied and the motions to dismiss are hereby dismissed. Of 
course, our conclusions herein will not bind us upon considera- 
tion of the entire record after respondents present their defense. 


Copies hereof shall be served upon the parties. 


(No. 6679) 


In re RAYMOND L. CONWELL AND JACK A. CHILDS, partners, 
d/b/a NENSTIEL AND HOLLOWAY COMMISSION COMPANY. P&S 
Docket No. 2482. Decided August 9, 1960. 


Cease and Desist—Consent Order 


Respondents admitted the allegations of the complaint and consented to an 


*This conclusion is equally applicable to the contention of respondents Fryer and 
Stillman, Inc., George and Irvin Weisbart and the partnership doing business as Farmers 
Livestock Commission Company that complainant has failed to establish that the acts and 
practices in issue were in or affected interstate commerce. 
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order requiring them to cease and desist from (1) aiding a person not 
registered as a dealer to engage in dealer activities, (2) misuse of 
shippers’ proceeds, and (3) operating as a market agency when their 
current liabilities exceed their current assets. 

Mr. Jerome Ducrest, for complainant. Mr. Sidney E. McClellan, of Muncie, 
Indiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint filed by the Acting Director, Livestock Division, Agricul- 
tural Marketing Service, on April 22, 1960, charges respondents 
with various violations of the act and the regulations. In an 
answer filed July 19, 1960, respondents admit the allegations 
contained in the complaint, waive oral hearing and the report 
of the Examiner, and consent to the issuance of an appropriate 
order, with findings of fact, requiring them to cease and desist 
from the practices complained of in said complaint. A recent 
audit of respondents’ financial operations by complainant estab- 
lished that respondents were solvent and in satisfactory financial 
condition, and are segregating shippers’ proceeds from other 
funds in their possession or under their control. Complainant 
has recommended that an order be issued requiring respondents 
to cease and desist from the practices complained of, as agreed 
to by respondents, and that they be required to establish and 
maintain a Custodial Account for Shippers’ Proceeds in accord- 
ance with the provisions of the regulations. 


FINDINGS OF FACT 


1. The Muncie National Stock Yards, Muncie, Indiana, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of the 
act. 


2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for their own account, at the 
stockyard, and at all times mentioned herein were so registered. 


3. (a) Respondents, at the stockyard, during the period 
from May 1 through September 30, 1959, knowingly. permitted 
Harold Green, who was not registered with the Secretary as a 
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dealer and had not furnished bond, as required by the act and 
the regulations, to engage in dealer operations through their 
facilities in that respondents, on or about 30 specified dates and 
at divers other times during the said period May 1 through 
September 30, 1959, permitted said Harold Green to purchase 
livestock consigned to respondents for sale on a commission 
basis for speculative purposes. 

(b) Respondents financed, with funds received as proceeds 
from the sale of livestock consigned to them for sale on a com- 
mission basis, some of the livestock purchases by said Harold 
Green described in Finding of Fact 3(a). 


4. Respondents, at the stockyard, during the period from 
October 1 through December 31, 1959, in addition to financing 
the livestock purchase operations of Harold Green, an unregis- 
tered dealer, described in Finding of Fact 3 above, otherwise 
used funds received as proceeds from the sale of livestock con- 
signed to them for sale on a commission basis for purposes of 
their own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portion thereof due the owners or consignors 


of the livestock. 


5. Respondents, during the month of December 1959, operated 
as a market agency buying and selling livestock on a commission 
basis, at the stockyard, while their current liabilities exceeded 
their current assets. On December 31, 1959, respondents’ current 
assets totalled $15,259.49, as compared to current liabilities of 
$33,870.62, resulting in an excess of current liabilities over cur- 
rent assets of $18,611.13. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4 and 5 
above, it is concluded that respondents have wilfully violated 
sections 304, 307 and 312(a) of the act and sections 201.40, 
201.41 and 201.61 of the regulations. It is further concluded that 
in view of respondents’ admitted use of shippers’ proceeds for 
purposes of their own, respondents should be ordered to estab- 
lish and hereafter maintain a Custodial Account for Shippers’ 
Proceeds in strict conformity with section 201.42 of the 
regulations. 

Inasmuch as respondents have consented that an appropriate 


ee 
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order be issued requiring them to cease and desist from the prac- 
tices complained of in the complaint, and complainant has 
recommended that such an order be issued, including a require- 
ment that respondents be required to establish and maintain a 
shippers’ proceeds account, the order will be issued. 


ORDER 


Respondents shall cease and desist from: (a) knowingly per- 
mitting persons who are not registered with the Secretary as a 
dealer and have not furnished bond to engage in dealer opera- 
tions through their facilities (b) using funds received as pro- 
ceeds from the sale of livestock consigned to them for sale on a 
commission basis for purposes of their own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers; and (c) operating as a market 
agency buying and selling livestock on a commission basis while 
their current liabilities exceed their current assets. 


Respondents shall keep and maintain a Custodial Account for 
Shippers’ Proceeds in accordance with the provisions of section 
201.42 of the regulations under the act. 

This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 6680) 


In re C, F. WHEELER AND A. W. KEATING, partners, d/b/a 
WHEELER-KEATING COMMISSION COMPANY. P&S Docket No. 
2468. Decided August 11, 1960. 


Suspension Terminated 


As respondent Wheeler is now solvent, the suspension of his registration is 
terminated. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on April 7, 1960 (19 A. D. 313), 
suspending respondent Wheeler’s registration as a market agency 
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to buy and sell livestock on a commission basis for a period of 
ten (10) days and thereafter until such time as he demonstrates 
that he is no longer insolvent. The complaint was dismissed as 
to respondent Keating because of his death before the said order 
was issued. 

On August 8, 1960, respondent Wheeler filed a petition request- 
ing that a supplemental order be issued in this proceeding 
terminating the suspension of his registration under the act. 
Attached to said petition is a financial statement which shows 
that he is no longer insolvent. Complainant has recommended 
that the requested supplemental order be issued. 

Accordingly, the suspension of respondent Wheeler’s registra- 
tion contained in the order of April 7, 1960, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 

Copies hereof shall be served upon the parties. 


(No. 6681) 


In re C. R. LEONARD. P&S Docket No. 2486. Decided August 22, 
1960. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 80 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Mr. Robert R. Kimmel, for complainant. Mr. Ward J. Minor, of Kearney, 
Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on June 29, 1960, by 
the Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account at various posted stock- 
yards in the State of Nebraska. 


The complaint alleges that the respondent is insolvent within 
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the meaning of the act and, in violation of the act, (1) failed 
to pay for livestock purchased, and (2) issued checks in payment 
for livestock purchased which checks were returned by the bank 
upon which they were drawn because of insufficient funds. 

On August 11, 1960, the respondent filed an amended answer 
in which he admits the allegations set forth in the complaint, 
waives oral hearing, and consents to the issuance of a specified 
order. Complainant has recommended that the order consented 
to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
Stickelman Livestock Commission Company, Gothenburg, Ne- 
braska, the Bachman & Lester Company Stock Yards, Grand 
Island, Nebraska, the R. & O. Commission Company, Kearney, 
Nebraska, and the Western Livestock Auction Company Stock- 
yards, North Platte, Nebraska, posted stockyards subject to the 
provisions of the act. 


2. Respondent is insolvent. As of February 17, 1960, respond- 
ent’s current liabilities exceeded his current assets by approxi- 
mately $22,960.03. 


3. Respondent, on or about December 17, 1959, purchased 
106 head of livestock at the Kearney Livestock Commission Com- 
pany, Kearney, Nebraska, a posted stockyard subject to the pro- 
visions of the act, and has failed to pay the purchase price of 
such livestock, in the amount of $14,318.52. 


4. Respondent, on or about December 18, 1959, purchased 41 
head of livestock at the Lexington Livestock Commission Com- 
pany, Lexington, Nebraska, a posted stockyard subject to the 
provisions of the act, and has failed to pay the purchase price 
of such livestock, in the amount of $5,610.75. 


5. Respondent, on or about December 17, 1959, in connection 
with the transaction set forth in Finding of Fact 3 hereof, issued 
a check to the Kearney Livestock Commission Company in pay- 
ment of the purchase price of the said 106 head of livestock, but 
such check was returned by the bank upon which it was drawn 
because of insufficient funds. 


6. Respondent, on or about December 18, 1959, in connection 
with the transaction set forth in Finding of Fact 4 hereof, issued 
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a check to the Lexington Livestock Commission Company in pay- 
ment of the purchase price of the said 41 head of livestock, 
but such check was returned by the bank upon which it was 
drawn because of insufficient funds. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent is insolvent within the meaning of the act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3-6, re- 
spondent has violated section (312(a) of the act (7 U.S.C. 
213(a)). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay the 
full purchase price of livestock purchased in commerce, and (2) 
issuing checks in payment for livestock purchased in commerce 
without having sufficient funds on deposit to pay such checks. 


Respondent’s registration under the act is suspended for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of respond- 
ent, when he makes such a showing, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6682) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YORK CITy, NEW YorK. P&S 
Docket No. 1146. Decided August 22, 1960. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such rates and charges up to and including Sep- 
tember 28, 1961. ; 
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Mr. Harold M. Carter, for complainant. Mr. Milton E. Sahn, of New York, 
New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on September 18, 1959 
(18 A.D. 1025), continuing in effect to and including September 
23, 1961, an order issued on September 17, 1957 (16 A.D. 895), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


On April 4, 1960, a petition was filed on behalf of the respond- 
ents requesting authority to modify the current temporary 
schedule of rates and charges as set forth in the petition. On 
April 21, 1960, Mr. Samuel Franzel, Manager of Nearby States 
Live Poultry Shippers, Inc., New York City Live Poultry Ter- 
minal, Long Island City, New York, filed an objection to the 
respondents’ petition. Notice of the petition and its contents 
was published in the Federal Register on April 23, 1960 (25 F.R. 
3558), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer stating that in its opinion the modi- 
fication of the current tariff requested in the respondents’ peti- 
tion is warranted and recommending that the petition be granted. 
On August 18, 1960, the attorney for the Packers and Stock- 
yards Division (formerly the Packers and Stockyards Branch of 
the Livestock Division) filed a document stating that Mr. Samuel 
Franzel had advised an Assistant District Supervisor of the 
Packers and Stockyards Division that Mr. Franzel considers 
the matter of the objection by his organization to the respond- 
ents’ petition closed and that he does not intend to file a state- 
ment to that effect with the Hearing Clerk. 


Since the parties are agreed and Nearby States Live Poultry 
Shippers, Inc., does not intend to press the objection to the re- 
spondents’ petition, the respondents are authorized to modify the 
current temporary schedule of rates and charges as requested in 
such petition filed on April 4, 1960, and to assess such current 
schedule, as so modified, during the life of this order. 
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The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order ef- 
fective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Sep- 
tember 23, 1961, unless modified or extended by further order 
before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6683) 


In re MADISON CoUNTY LIVESTOCK COMMISSION COMPANY, INC. 
P&S Docket No. 2488. Decided August 22, 1960. 


Reasonable Bond—Cease and Desist—Consent Order 
Respondent is ordered to cease and desist from operating as a market 


agency without furnishing and maintaining a reasonable bond in accord- 
ance with the requirements of the act. 


Mr. Robert R. Kimmel, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on June 30, 1960, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent, a corporation, is registered 
with the Secretary of Agriculture as a market agency to buy 
and sell livestock on a commission basis and as a dealer to buy 
and sell livestock for its own account at the Madison County 
Livestock Commission Company stockyard, Madisonville, Texas, 
and is charged with having violated certain provisions of the 
act and the regulations. 


Respondent filed an answer in which it admits the allegations 
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set forth in the complaint, waives oral hearing, and consents to 
the issuance of a specified order. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Madison County Livestock Commission Company 
stockyard, Madisonville, Texas, hereinafter referred to as the 
stockyard, is now and was at all times mentioned herein a posted 
stockyard subject to the provisions of the act. 


2. Respondent, a corporation, is registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on 
a commission basis and as a dealer to buy and sell livestock for 
its own account, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, on October 21, 1959, December 16, 1959, Jan- 
uary 20, 1960, and February 29, 1960, was given official notice 
that on the basis of the volume of its business at the stockyard 
during the year 1958, its existing bond coverage of $15,000 was 
found to be inadequate to secure the performance of its market 
agency obligations, and it was requested that respondent obtain 
additional bond coverage to secure the performance of its obliga- 
tions up to $53,000. Respondent, on May 25, 1960, and June 
29, 1960, was given official notice that on the basis of the volume 
of its business at the stockyard during the year 1959, its existing 
bond coverage of $15,000 was found to be inadequate to secure 
the performance of its market agency obligations, and it was 
requested that respondent obtain additional bond coverage to 
secure the performance of its obligations up to $57,000. Not- 
withstanding said notices, respondent has continued to engage 
in market agency operations at the stockyard without obtaining 
additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has violated sections 307 and 312(a) of the act (7 U.S.C. 
208, 218(a)) and section 201.30 of the regulations (9 CFR 
201.30). 

Inasmuch as respondent has consented to the issuance of a 


specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 
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ORDER 


Respondent shall cease and desist from operating as a market 
agency buying and selling livestock on a commission basis with- 
out furnishing and maintaining a reasonable bond in conformity 
with the act and the regulations thereunder. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6684) 


In re LEO P. SACK AND D. E. HORAN. P&S Docket No. 2474. 
Decided August 22, 1960. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent Horan is ordered to cease and desist from operating as a dealer 
without being registered and furnishing bond. Respondent Sack is 
ordered to cease and desist from engaging in certain practices and his 
registration is suspended for three years. 

Mr. Jerome S. Ducrest, for complainant. Mr. John D. Sullivan, of Peoria, 
Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint filed by the Director, Livestock Division, Agricultural 
Marketing Service, on April 1, 1960, charges respondents with 
various violations of the act and the regulations. In separate and 
individual answers filed on August 4, 1960, respondents admit 
the allegations contained in the complaint, waive oral hearing 
and the report of the examiner, and consent to the issuance of 
an appropriate order, with findings of fact, requiring them to 
cease and desist from the practices complained of in said com- 
plaint. Respondent Leo P. Sack in his answer also consents to 
the suspension of his registration for a period of three years. 
Complainant has recommended that the order agreed to by re- 
spondents be issued. 
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FINDINGS OF FACT 


1. (a) Respondent Leo P. Sack, doing business as the Peoria 
Livestock Company, whose business address is 4800 South Adams 
Street, Peoria, Illinois, is registered with the Secretary as a 
dealer to buy and sell livestock for his own account at the Peoria 
Livestock Company stockyard, Peoria, Illinois, hereinafter re- 
ferred to as the stockyard, and at all times mentioned herein 
said respondent was so registered. 


(b) Respondent D. E. Horan, whose business address is 4800 
South Adams Street, Peoria, Illinois, at all times mentioned 
herein engaged in the business of buying and selling livestock in 
commerce as a dealer within the meaning of the act. 


2. Respondent D. E. Horan, on or about four specified dates, 
and at divers other times during the months of October and 
November 1959, sold livestock for his own account, in commerce, 
without having registered with the Secretary and furnishing 
bond as required by the act and the regulations. 


3. Respondent D. E. Horan who, during the months of Octo- 
ber and November 1959, regularly purchased livestock for his 
own account on a weight basis, at the stockyard, substantially 
all of which livestock he subsequently sold through posted stock- 
yards or to packers in the States of Missouri, Iowa, Indiana, and 
Illinois, on or about three specified dates, in connection with 
some of said purchases of livestock, through respondent Leo P. 
Sack, his employee, weighed hogs at less than the true and cor- 
rect weight of the hogs, issued statements of purchase showing 
weights less than the true and correct weights, copies of which 
false and incorrect statements of purchase were made a part of 
the accounts and records of respondent D. E. Horan, and paid 
for the hogs on the basis of such false and incorrect weights. 


4. Respondent Leo P. Sack, in connection with the weighing 
transactions described in Finding of Fact 3 above, entered, or 
caused to be entered, said false and incorrect weights in the 
statements of purchase, copies of which were made a part of the 
accounts and records of respondent D. E. Horan, and also caused 
such false and incorrect weights to be entered in other accounts 
and records of said respondent D. E. Horan. 


CONCLUSIONS 
By reason of the facts set out in Findings of Fact 2 and 3 
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above, respondent D. E. Horan has wilfully violated sections 
308, 312(a) and 401 of the act and sections 201.10, 201.29, 
201.55 and 201.71 of the regulations. 


By reason of the facts set out in Findings of Fact 3 and 4 
above, respondent Leo P. Sack has wilfully violated section 
312(a) of the act and section 10 of an act entitled “An act to 
create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” which section is incorporated 
in and made a part of the Packers and Stockyards Act, 1921, by 
virtue of section 402 of the latter act. 


Inasmuch as respondents have consented that an order be 
issued requiring them to cease and desist from the practices 
complained of in the complaint and suspending the registration 
of respondent Leo P. Sack for a period of three years, and com- 
plainant has recommended that such an order be issued, the 
order will be issued. 


ORDER 


Respondent D. E. Horan shall cease and desist from buying 
or selling livestock for his own account, in commerce, without 
having registered with the Secretary and furnishing bond as 
required by the act and the regulations; and issuing statements 
of purchase, in connection with purchases of livestock, showing 
weights less than the true and correct weights and paying for 
the livestock on the basis of such false and incorrect weights. 


Respondent Leo P. Sack will cease and desist from weighing 
livestock being purchased or sold in commerce at less than the 
true and correct weight of the livestock; and entering, or causing 
to be entered, false and incorrect data or information in any 
accountings covering transactions in commerce, copies of which 
are made a part of the accounts and records of a person subject 
to the act, or in any other accounts or records kept by a person 
subject to the act. 


Respondent Leo P. Sack’s registration under the act is sus- 
pended for a period of three years. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 
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(No. 6685) 


In re GLEN WENZL. P&S Docket No. 2402. Decided August 25, 
1960. 


Fraudulent Representations—Suspension of 
Registration—Consent Order 


Respondent is ordered to cease and desist from violating the act and his 
registration is suspended for six months. 


Mr. Robert R. Kimmel, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by an Order of Inquiry and Notice of Hearing 
filed on October 31, 1958, by the Director, Livestock Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent is registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock for his own ac- 
count at certain posted stockyards in the States of Nebraska 
and Kansas, and is charged with having violated certain provi- 
sions of the act. 


On June 24, 1960, respondent filed a statement in which he 
admits the facts alleged in the Order of Inquiry and Notice of 
Hearing, waives oral hearing, and consents to the issuance of an 
appropriate order including a suspension of his registration 
under the act for a period of six months, Complainant has rec- 
ommended that an order be issued (1) requiring respondent to 
cease and desist from engaging in the practices complained of 
in the Order of Inquiry and Notice of Hearing, and (2) suspend- 
ing his registration under the act for a period of six months. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, the Kansas 
City Stock Yards, Kansas City, Missouri, and the Union Stock 
Yards, Omaha, Nebraska, were at all times mentioned herein 
and are now posted stockyards subject to the provisions of the 
act. 


2. Respondent is registered with the Secretary of Agriculture 
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as a dealer to buy and sell livestock for his own account at the 
Fairbury Livestock Company stockyard, Fairbury, Nebraska, the 
Rush County Sales stockyard, LaCrosse, Kansas, and the 
Wakeeney Livestock Commission Company stockyard, Wakeeney, 
Kansas, and at all times mentioned herein respondent was so 


registered. 


8. Respondent, at Stockton, Kansas, on or about the dates 
and in the three transactions set forth in paragraph III (a) of 
the Order of Inquiry and Notice of Hearing, in order to defraud 
an insurer of livestock in transit, loaded for transportation and 
consignment to various market agencies at the Union Stock 
Yards, Denver, Colorado, and the Kansas City Stock Yards, Kan- 
sas City, Missouri, dead cattle. The dead cattle were received at 
such stockyards by such market agencies and sold for respond- 
ent’s account. In connection with these transactions respondent 
issued, or caused to be issued, “loss memoranda” to the Home 
Insurance Company of New York, an insurer of livestock in 
transit, which were false and fraudulent in that such memo- 
randa represented that the cattle died from injuries sustained 
during transit and that such cattle were healthy and uninjured 
at the time of loading. Relying on the fraudulent representations 
the Home Insurance Company issued drafts to respondent for 
the live value of such dead cattle. 


4. Respondent, at the stockyards referred to in Finding of 
Fact 3 hereof, in connection with the unloading of the dead 
cattle referred to in such Finding, issued or caused to be issued, 
false way-bills which represented that such cattle were in good 
condition when loaded, and which became a part of the accounts, 
records, and memoranda of the respective stockyards and market 
agencies. 


5. Respondent, at Stockton, Kansas, on or about March 3, 
1958, loaded for transportation and consignment to the Maly 
Livestock Commission Company, a registrant under the act 
operating as a market agency at the Union Stock Yards, Omaha, 
Nebraska, nine head of cattle, of which one animal was dead 
when loaded. Such cattle were consigned to the market agency 
and received at such stockyard under the name of “Charlie 
Macy”, an auctioneer at Stockton, Kansas, which name was 
false, fictitious and otherwise incorrect in that such cattle were 
owned by respondent. The market agency sold the cattle for the 
account of “Charlie Macy’, issued an account of sale showing 
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the consignor of such cattle to be “Charlie Macy’, and issued a 
check payable to “Charlie Macy” in the amount of $1,585.78, 
the proceeds resulting from the sale of such cattle. A copy of 
the account of sale and the check became a part of the market 
agency’s accounts, records, and memoranda, The check was re- 
ceived by respondent, endorsed in his name and in the name 
of “Charlie Macy’, and deposited in respondent’s account. 


6. Respondent, in connection with the consignment of the 
dead animal referred to in Finding of Fact 5 hereof, made or 
caused to be made, a false and fraudulent claim for recovery of 
the live value of such animal against the Home Insurance Com- 
pany of New York, an insurer of livestock in transit, in that such 
claim represented that the animal died from injuries sustained 
during transit and that such animal was healthy and uninjured 
at the time of loading. Also, such claim was made in the name 
of “Charlie Macy” for the purpose of concealing respondent’s 
identity as claimant. The Home Insurance Company, relying 
on respondent’s representations, issued a draft payable to 
“Charlie Macy” in the amount of $237.60, the live value of the 
dead animal. Such draft was received and negotiated by Charlie 
Macy and the proceeds were delivered to respondent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3-6, re- 
spondent has willfully violated section 312(a) of the act (7 
U.S.C. 213(a)), and section 402 of the act (7 U.S.C. 222), 
which section makes applicable to the jurisdiction, powers, and 
duties of the Secretary in enforcing the provisions of the act, 
and to any person subject to the provisions of the act, the pro- 
visions of. section 10 of the Federal Trade Commission Act (15 
U.S.C. 50). 


Inasmuch as respondent has consented to the issuance of an 
appropriate order including a suspension of his registration 
under the act for a period of six months, and complainant has 
recommended that an order be entered (1) requiring respondent 
to cease and desist from engaging in the practices complained 
of in the Order of Inquiry and Notice of Hearing, and (2) sus- 
pending his registration under the act for a period of six months, 
the recommended order will be issued. 





840 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 840 


ORDER 


Respondent shall cease and desist from violating the act in 
the manner set forth in the Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of six months. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6686) 


In re HARRY LEE SPARKS et al. P&S Docket No. 2261. Order 
issued August 12, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6687) 


INTERSTATE FRUIT & VEG. Co., INC. v. H & F COMPANY, SAM 
VINCI COMPANY, AND E & L FRUIT & PRODUCE DISTR’s. PACA 
Docket No. 7624. Decided August 2, 1960. 


Purchase After Inspection—Liability 


It is concluded that respondent H & F Company, through its agent, pur- 
chased the tomatoes after inspection or opportunity for inspection and 
this respondent is liable to complainant for the balance of the purchase 
price. 

Carter, Stiernberg, Skaggs & Koppel, of Harlingen, Texas, and Mr. Leonard 
H. Pomerantz, of Los Angeles, California, for complainant. Mr. Charles 
Chorna, of Los Angeles, California, for respondent Vinci. Mr. G. V. 
Weikert, of Los Angeles, California, for other respondents. Mr. John S. 
Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed July 7, 1958, and was 
followed by the formal complaint filed March 12, 1959. Com- 
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plainant seeks reparation in the sum of $723.93, which is alleged 
to be the purchase price due from respondents for 570 lugs of 
vine pink tomatoes sold to respondent H & F Company in June 
1958. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, were served upon each 
of the respondents on April 14, 1959. A copy of the report of 
investigation was served upon complainant on the same date. 
Respondent H & F Company (hereafter referred to as H & F) 
filed an answer on May 1, 1959, in which it denies substantially 
all of the allegations in the complaint. Respondent E & L Fruit 
& Produce Distr’s (hereafter referred to as E & L) filed an 
answer on May 4, 1959, in which he denies the allegations in 
the complaint and alleges that he had advanced money to re- 
spondent Vinci, that the tomatoes were shipped to him by Vinci 
on consignment and that the proceeds were credited by him 
against his advances to respondent Vinci. Respondent Sam 
Vinci Produce Company (hereafter referred to as Vinci) filed an 
answer on May 29, 1959, in which he denies generally and speci- 
fically the allegations in the complaint. 


An oral hearing was held at Los Angeles, California, on Janu- 
ary 27, 1960. Complainant was not represented at the hearing, 
but depositions and exhibits were offered and received in evi- 
dence on its behalf. Respondents were represented by counsel 
at the hearing. Ichiro Fukunaga, president of H & F, and Woo 
Gueyteung (also known as Henry Woo), owner of E & L, testi- 
fied for H & F and E & L, respectively. Sam Vinci testified on 
his own behalf. A number of exhibits were received in evidence 
from each of the respondents. Complainant and respondents 
waived the filing of suggested findings of fact, conclusions, and 
briefs. 


FINDINGS OF FACT 


1. Complainant, Interstate Fruit & Veg. Co., is a corporation, 
whose Post Office address is La Feria, Texas. At the time of the 
transactions involved herein, complainant was licensed under the 
act. 


2. Respondent H & F Company is a corporation whose Post 
Office address is 752 South Central Avenue, Los Angeles, Cali- 
fornia. At the time of the transactions involved herein, this 
respondent was licensed under the act. 
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8. Respondent E & L Fruit & Produce Distr’s is the trade 
name under which Woo Gueyteung, also known as Henry Woo, 
does business. His Post Office address is 1101 South San Pedro 
Street, Los Angeles, California. At the time of the transactions 
involved herein, this respondent was licensed under the act. 


4. Respondent Sam Vinci is an individual, doing business as 
Sam Vinci Produce Company, whose address is 813 Bradshaw, 
Monterey Park, California. At the time of the transactions in- 
volved herein, Vinci was not licensed under the act but was sub- 
ject to license. 


5. On June 6, 1958, respondent Vinci purchased from com- 
plainant for the account of H & F Company 570 lugs of vine 
pink tomatoes, sizes 6 x 7 and larger, at a price of $2 per lug, 
f.o.b. La Feria, Texas. 


6. On June 6, 1958, and in several prior conversations held 
between Ichiro Fukunaga, president and manager of H & F, 
and respondent Vinci, Fukunaga authorized Vinci to purchase 
for the account of H & F the 570 lugs of tomatoes, sizes 6 x 7 
and larger, referred to in Finding of Fact No. 5. 


7. On the morning of June 6, 1958, respondent Vinci was 
present at complainant’s packing house at La Feria, Texas, 
between the hours of 10 a.m. to 12 noon, and saw some of the 
tomatoes packed and loaded on the truck which he had dispatched 
to complainant’s packing house. The tomatoes loaded on the 
truck complied with the contract as to size. 


8. When the truck was loaded, respondent Vinci issued bills 
of lading covering the shipment of 285 lugs of tomatoes to H & 
F and 285 lugs to E & L. The tomatoes were delivered by the 
trucker to H & F and E & L in accordance with the bills of 
lading, and H & F was aware that 285 lugs of the 570 were 
being delivered to E & L. 


9. On June 6, 1958, complainant billed H & F for the toma- 
toes at the agreed price of $2 per lug or a total of $1,140 for the 
570 lugs. This invoice was mailed to respondent H & F but was 
reported not to have been received by it. The invoice was not 
returned by the post office to complainant. After a reasonable 
time, not having received payment, a second invoice was mailed 
to H & F marked “second notice’. 


10. Between the dates of June 6 and June 9, 1958, respond- 
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ents H & F and E & L sold the tomatoes and on June 9, 1958, 
each of these respondents issued an account of sale covering 
285 lugs of tomatoes to respondent Vinci. The account of sale 
issued by respondent H & F showed sales totaling $489.50, with 
“commission” of $73.43 having been deducted. The account sale 
issued by respondent E & L showed sales totaling $565.75 with 
deductions for freight of $213.14 and “commission” of $84.86, 
leaving a balance of $267.75 from the sale of the 285 lugs of 
tomatoes. 


11. The sums referred to in Finding of Fact No. 10 were 
credited by H & F and E & L against sums which had been 
advanced by each of these respondents to respondent Vinci in 
connection with another venture. Under the agreement covering 
the advance of these sums to Vinci, repayment was to be made 
from produce shipped to respondents H & F and E & L in con- 
nection with another venture and did not include shipments from 
complainant. 


12. After having been contacted by representatives of the 
Department of Agriculture, H & F forwarded to complainant 
its check in the sum of $416.07, as an undisputed amount due 
from the sale of the tomatoes. 


18. On June 26, 1958, respondent H & F sent complainant 
the following telegram: “SECOND REQUEST PAYMENT TO- 
MATOES RECEIVED TODAY FIRST REQUEST NEVER RE- 
CEIVED. TOMATOES NOT PURCHASED BY US. CONTACT 
SAM VINCI. RETURNING STATEMENT AIR MAIL.” 


14. On June 28, complainant sent to H & F the following 
telegram: “RETEL TALKED WITH SAM VINCI HE INSISTS 
HE HAD FULL AUTHORITY FROM YOU TO PURCHASE 
TOMATOES FOR YOUR ACCOUNT YOU WERE ADVISED 
THAT HE BOUGHT THEM AT $2.00 FOB FOR YOU HE 
ALSO STATED THAT YOU AUTHORIZED HIM TO BUY 
FIVE LOADS AT THIS PRICE. YOU ACCEPTED MER- 
CHANDISE AND PAID FREIGHT WE ARE RETURNING 
INVOICE PLEASE AIR MAIL CHECK.” 


15. On July 1, 1958, H & F sent the complainant the following 
telegram in reply: “RECEIVED URTEL STOP AS PER 
PHONE CALL SAM VINCI DID NOT HAVE FULL AUTHOR- 
ITY TO PURCHASE TOMATOES FOR OUR ACCOUNT STOP 
HE HAD SPECIFIC ORDERS TO BUY USONE GRADE OR 
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BETTER AND SPECIFIC SIZES TOMATOES NAMELY NOT 
MORE THAN 15 PERCENT 6X7S 20 PERCENT 6X6S AND 
65 PERCENT OR BETTER OF 5X6S AND LARGER AT A 
SPECIFIC PRICE STOP WE RECEIVED FROM SAM VINCI 
285 FLATS TOTAL 8 5X5S 35 5X6S 125 5X7S SQUARE 
PACK TOP LAYER AND 117 6X7S NOT 570 LUGS AS PER 
YOUR BILL STOP YOUR TOMATO PACK WAS DECEPTIVE 
AS TO SIZES PACKED IN TOP AND BOTTOM LAYERS 
AND NOT OF USONE QUALITY STOP PHONED SAM 
VINCI ON ARRIVAL OF YOUR MERCHANDISE FOR AD- 
VICE ON DISPOSAL FOR MERCHANDISE DELIVERED 
WAS NOT AS ORDERED SAM VINCI ADVISE ME TO DIS- 
POSE TO THE BEST OF ALL INTERESTED SO I SENT 
PROCEEDS AND ACCOUNTING TO HIM STOP SETTLE 
THIS MATTER THERE WITH SAM.” 


16. There was no official inspection of the tomatoes after 
they arrived in Los Angeles and H & F and E & L’s determina- 
tion that they were not of the sizes and quality ordered was a 
determination made by Fukunaga, president and manager of 
H & F and Henry Woo, the owner of E & L. 


17. An informal complaint was filed July 7, 1958, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The principal issue for determination in this proceeding is 
whether there was a purchase from complainant of 570 lugs 
of vine pink tomatoes, f.o.b. La Feria, Texas, by the respondents 
or any of them. 

The undisputed evidence is that respondent H & F authorized 
respondent Vinci to purchase 570 lugs of vine pink tomatoes 
from complainant. The very day the tomatoes were shipped 
Vinci talked to Fukunaga, the president and general manager 
of H & F, and the authorization previously given was again 
confirmed. Likewise, there is no dispute as to the quantity 
authorized to be purchased. While Fukunaga stated to the De- 
partment’s representatives at the time of the investigation and 
in his wire of July 1, 1958, to complainant that he had purchased 
only 285 lugs of tomatoes, and knew nothing of the other 285 
lugs, at the hearing Fukunaga testified that he authorized the 
purchase of the 570 lugs and the billing of the full shipment of 
570 lugs to H & F. He further testified that when the tomatoes 
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arrived, he was aware that 285 of the lugs were delivered to 
E & L. The evidence is that complainant refused to sell tomatoes 
to E & L because of his credit rating and it was agreed at the 
time of shipment that the full 570 lugs would be billed to H & F. 


The only matter in dispute is whether complainant furnished 
the sizes which were ordered. The testimony is conflicting on 
this point. Even Fukunaga seems confused as to what sizes 
were ordered. At the hearing, he testified that he told Vinci “to 
buy U. S. 1 Grade Tomatoes or better, pink color, five six and 
larger preferred, but I would take up to 30 percent six sixes for 
the $2.00 price.” But, in the telegram that was sent to the com- 
plainant by H & F, it is stated that Vinci was authorized to buy 
tomatoes, not more than 15 percent 6 x 7s, a smaller size than 
6 x 6s. Likewise, the testimony of Vinci is conflicting on this 
point, He testified at the hearing that he was authorized to buy 
tomatoes for H & F “a slight amount of six by sixes and the 
balance to be five by sixes or larger.” Yet, when he prepared 
the bills of lading covering the shipment of the tomatoes to 
H & F and E & L, he listed the tomatoes as 6 x 7s and larger. 
In a deposition, complainant’s sales manager, Ray F. Burns, 
states that he agreed with Vinci to deliver tomatoes to H & F 
size 6 x 7 and larger. It is our conclusion that Vinci was author- 
ized to purchase tomatoes size 6 x 7 and larger for respondent 
H & F and that this was the size that was agreed to be furnished 
by complainant. 

The evidence shows that complainant complied with contract 
as to the size of the tomatoes. In a telegram sent by H & F to 
complainant on July 1, 1958, H & F states that the sizes of the 
tomatoes received were as follows: 8 lugs 5 x 5s, 35 lugs 5 x 6s, 
125 lugs 5 x 7s and 117 lugs 6 x 7s. In this telegram H & F 
contended that it had purchased only 285 lugs of tomatoes from 
complainant and did not state the sizes of the other 285 lugs. 
There is no evidence of record other than the statements of 
respondents that tomatoes of a size smaller than 6 x 7s were 
shipped by complainant. Even these statements are contradicted 
by the telegram of July 1, 1958, from H & F to complainant. 

The testimony of respondent Vinci is that he was present at 
the packing plant of complainant on June 6, 1958, from 10 or 
10:30 in the morning until about 12 noon, during which time 
the tomatoes which he had purchased for H & F were being 
packed and loaded. He further testified that he examined some 
of the lugs of tomatoes as they were being packed and stated 
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that the only reason that he could not have examined all of 
the packages of tomatoes as they were being packed was that 
he was busy at another packing shed. If Vinci was present for 
approximately 2 hours during the time when the 570 lugs of 
tomatoes were being packed and placed on the truck for ship- 
ment to H & F, he had ample opportunity to inspect the toma- 
toes and determine whether they were of the quality and size 
ordered. 


Vinci testified at the hearing that he relied on complainant 
as to the sizes of the tomatoes furnished as he had no way of 
determining these sizes. While it may have been difficult to de- 
termine whether sizes 6 x 6s or 6 x 7s were being packed in a 
box where they were loose packed, the evidence here indicates 
that the top layers of all the lugs were placed-packed in paper 
cups. Just a casual glance at the lugs would reveal whether the 
top layer conformed to the sizes ordered. If Vinci had any ques- 
tion as to the sizes of the second layer, he could have required 
that they be measured or sized to determine if they met the size 
specifications ordered. No objection was made by Vinci concern- 
ing the sizes of the tomatoes. We cannot help but observe that 
the determination by respondents H & F and E & L that the 
sizes were smaller than those ordered were made by mere obser- 
vation. There is no record of any official inspection to make this 
determination. 


H & F contends that in a telephone conversation with Vinci 
and with Ray F. Burns, complainant’s sales manager, on the 
day that the tomatoes arrived, Fukunaga informed Burns that 
the tomatoes were not the size ordered and that Burns agreed 
that H & F would dispose of the tomatoes to the best interest 
of complainant. Burns’ deposition is silent as to any such con- 
versation and Vinci’s testimony with respect thereto is indefinite 
and hazy. Moreover, the action of H & F and E & L following 
this alleged conversation in disposing of the tomatoes is incon- 
sistent with any such agreement. When these two respondents 
disposed of the tomatoes, they made their accounting to Vinci 
rather than to complainant. If there had been an agreement that 
H & F would dispose of the tomatoes for the account of com- 
plainant, the accounting should have been made to complainant 
and for the full 570 lugs. In the telegram of July 1, 1958, from 
H & F to complainant, no mention is made of this conversation, 
but it is stated that H & F phoned Sam Vinci: on arrival of the 
merchandise and that Vinci advised H & F to dispose of the 
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tomatoes to the best advantage of all interested parties. We 
doubt that any conversation was had between Fukunaga and 
Burns at the time the tomatoes arrived as to their disposition, 
and the advice of Vinci to dispose of the tomatoes to the best 
interest of the parties certainly cannot be binding on complain- 
ant. Vinci, at the hearing, disclaimed any agency relationship 
with complainant in connection with this transaction. 


It is our conclusion that H & F, acting through its agent 
Vinci, purchased 570 lugs of vine pink tomatoes from complain- 
ant at a price of $2, f.o.b. La Feria, Texas; that the tomatoes 
were inspected by Vinci at time of packing or that Vinci had 
an opportunity to inspect the tomatoes; and that respondent 
H & F cannot complain as to the quality or size of the tomatoes 
after delivery and acceptance by them. The failure of H & F 
to pay the balance due of $723.93 is a violation of section 2 of 
the act and this respondent should be required to pay to com- 
plainant that amount as reparation. 


There remains only the question of whether there is any 
liability on the part of Vinci and E & L. The evidence indicates 
that Vinci acted throughout the transaction as a purchasing 
agent of H & F. Although Vinci prepared and signed bills of 
lading, shipping one-half of the tomatoes to H & F and one-half 
to E & L, this appears to have been done with the full knowledge 
and consent of Fukunaga, H & F’s manager. It is fundamental 
in the law of agency that where a contract is made by an 
authorized agent in the name and on the account of a competent 
principal, the agent incurs no liability to third persons. North- 
east Fruit Co. v. Coop Producers, Inc. et al., 15 A. D. 144, 151- 
152; Cleveland Vegetable Market Co. v. Simon Siegel Co., 9 A.D. 
713, 717. 


There is no evidence of any agreement between the complain- 
ant and E & L. In fact, the evidence is that complainant refused 
to do business with E & L and that the entire 570 lugs of toma- 
toes were billed to H & F with its full knowledge and consent. 
H & F was in a position to stop all 570 lugs at its place of busi- 
ness, but did not do so. It had a working arrangement with 
E & L to take part of every shipment made by Vinci, and this 
arrangement was applied on the tomatoes. Whatever this ar- 
rangement was is not the concern of complainant. 


The contract price of the tomatoes was $1,140. Of this amount, 
H & F has remitted to complainant the sum of $416.07, leaving 
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a balance due of $723.93. Accordingly, reparation in the amount 
of $723.93, with interest, should be awarded complainant from 
respondent H & F. The complaint as against Vinci and E & L 
should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent H & F 
Company shall pay to complainant, as reparation, the sum of 
$723.93, with interest thereon at the rate of 5 percent per an- 
num from July 1, 1958, until paid. 

The complaint is hereby dismissed as to respondent Woo 
Gueyteung, doing business as E & L Fruit & Produce Distr’s, and 
respondent Sam Vinci, doing business as Sam Vinci Produce 
Company. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6688) 


MILLER & ESPARZA v. SAM VINCI PRODUCE COMPANY, H & F 
COMPANY AND E & L FRuIT & PRODUCE DISTR’s. PACA Docket 
No. 7593. Decided August 2, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


It is our conclusion that complainant has not sustained its burden of proof 
and that the evidence presented at the hearing supports the position of 
respondents that they are not indebted to complainant. The complaint 


is dismissed. 

Complainant pro se. Mr. Charles Chorna, of Los Angeles, California, for 
respondent Vinci. Mr. G. V. Weikert, of Los Angeles, California, for 
other respondents. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed July 7, 1958, and the 
formal complaint was filed February 17, 1959. Complainant al- 
leges that on or about May 6, 1958, it entered into an agreement 
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with respondent Vinci to process and market peppers (yellow 
chili and jalapena) produced by complainant; that on various 
dates between May 27 and June 10, 1958, peppers were delivered 
to Vinci pursuant to the agreement; and that Vinci shipped the 
peppers to respondents H & F Company (hereinafter referred 
to as H & F) and E & L Fruit & Produce Distr’s (hereinafter 
referred to as E & L) at Los Angeles, California, on consignment 
without complainant’s approval and applied the funds derived 
from the sale of these peppers to advances made by these two 
respondents to Vinci. The complaint further alleges that on June 
10, 1958, complainant informed H & F and E & L that the pro- 
duce belonged to complainant and not to Vinci. Complainant 
seeks reparation from respondents for the proceeds from the 
sale of the peppers sold by Vinci. 


A copy of the Department’s report of investigation was served 
upon complainant on March 14, 1959. On April 1, 1959, a copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent Sam Vinci. Copies of the report 
of investigation and the complaint were served upon respondents 
H & F and E & L on March 16, 1959. 


Respondent H & F filed an answer on March 31, 1959, and 
respondent E & L filed an answer on April 1, 1959. Respondent 
Sam Vinci did not file an answer within the specified time. On 
June 24, 1959, an answer was received from this respondent, 
together with a motion to set aside the default and allow the 
filing of the answer as provided in section 47.25(e) of the rules 
of practice (7 CFR 47.25(e)). By a ruling of the presiding 
officer, dated August 6, 1959, the motion was granted and the 
answer of Sam Vinci was ordered filed. 


The answers of H & F and E & L deny the principal allega- 
tions in the complaint and allege that notice that the peppers 
belonged to complainant rather than Sam Vinci was not received 
by them until July 7, 1958. Each of these respondents denies 
liability to complainant and alleges that they had advanced sums 
of money to Vinci with the understanding that Vinci would con- 
sign vegetables, including peppers, to them for sale on consign- 
ment and that the proceeds from these sales would be applied 
against the advances. 

Respondent Vinci denies generally the allegations in the com- 
plaint and alleges that he was to receive 25 cents per lug as a 
fee for handling and distributing the peppers and that the pro- 
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ceeds from the sale thereof were to be applied against advances 
made by him to complainant for boxes, packing, hauling, etc. 
Respondent Vinci admits that he received 476 lugs of jalapenas 
and 268 lugs of yellow chili peppers from complainant and that 
they were shipped to H & F and E & L. Respondent Vinci 
admits that the peppers were sold for $2,002.11 and that he is 
accountable to complainant for the sum of $1,200.69 of this 
amount. Respondent Vinci further alleges in his answer that he 
had advanced diverse sums of money to complainant exceeding 
the sum of $10,000, the exact amount being unknown to him and 
that any moneys due to complainant should be set off against 
this indebtedness. 


An oral hearing was held at Los Angeles, California, on Janu- 
ary 27, 1960. Respondents were represented by counsel at the 
hearing. Complainant did not appear at the hearing, nor was 
any communication received from complainant requesting that 
exhibits, depositions, or other evidence be offered on its behalf. 
Sam Vinci testified and placed in evidence a number of exhibits. 
Henry Woo, the sole owner of E & L, and Ichiro Fukunaga, the 
president of H & F also testified. No briefs were filed in the pro- 
ceeding by any of the parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of D. B. Miller, 
Alberto Esparza, Nicho Esparza, Romero Esparza, W. L. Es- 
parza, Louis Esparza, Carlos Zepeda, and Esquiel Cavago, doing 
business as Miller & Esparza, whose Post Office address is San 
Benito, Texas. At the time of the transactions involved, com- 
plainant was not licensed under the act. 


2. Respondent Sam Vinci is an individual, doing business as 
Sam Vinci Produce Company, whose address is 813 Bradshaw, 
Monterey Park, California. At the time of the transactions in- 
volved in this complaint, respondent Sam Vinci was not licensed 
under the act, but was subject to license. 


3. Respondent H & F Company is a corporation whose Post 
Office address is 752 South Central Avenue, Los Angeles, Cali- 
fornia. At all times referred to in the conan, it was licensed 
under the act. 


4. Respondent Woo Gueyteung, also known as Henry Woo, is 
an individual doing business as E & L Fruit & Produce Distr’s, 
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whose address is 1101 South San Pedro Street, Los Angeles, 
California. At all times referred to in the complaint, he was 
licensed under the act. 


5. On or about May 6, 1958, complainant entered into a 
verbal agreement with respondent Sam Vinci to market com- 
plainant’s crop of Texas yellow chili peppers and jalapenas, 
whereby Vinci was to pack and sell the peppers and Vinci was 
to receive a commission of 25 cents per package, plus the ex- 
penses incurred including packing and hauling. 


6. During the time the agreement was in effect, Vinci ad- 
vanced to complainant in excess of $8,000. 


7. On various dates between May 27 and June 10, 1958, re- 
spondent Vinci shipped on consignment to E & L 238 lugs of 
jalapenas and 134 lugs of yellow chili peppers. This produce 
had been received by Vinci from complainant. E & L sold the 
produce and realized net proceeds of $649.80. 


8. Between the dates of May 31 and June 13, 1958, respond- 
ent Vinci shipped on consignment to H & F 238 lugs of jalapenas 
and 134 lugs of yellow chili peppers. This produce had been re- 
ceived by Vinci from complainant. The produce was sold by 
H & F, resulting in net proceeds of $743.70. 


9. The proceeds described in findings 7 and 8 were applied 
by E & L and H & F against cash advances of $3,000, which 
had previously been made by each of these respondents to Sam 
Vinci. 

10. On July 7, 1958, H & F and E & L were notified by tele- 
gram by complainant that the produce which had been shipped 
to them by Vinci belonged to complainant and not to respondent 
Vinci, and requested that checks be mailed to complainant cover- 
ing the net proceeds. 


11. On July 8, 1958, H & F and E & L advised complainant 
that no produce had been received from Vinci since the notice of 
July 7, 1958, and that proceeds from produce previously shipped 
to them by Vinci had been handled for his account and that the 
proceeds had been credited to Vinci’s account. 


12. The evidence is insufficient to establish that complainant 
is entitled to recover any amount from any of the respondents. 


13. An informal complaint was filed on July 7, 1958, which 
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was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


The burden of proving the allegations in the complaint is on 
complainant. Southeastern Tomato Marketing Corp. v. Marko- 
witz, 16 A.D. 1278; Venezia Bros. v. A. G. Shore Co., 16 A.D. 
1287; and S. Katz & Co. v. Gianni Fruit Sales, Inc., 18 A.D. 
1267. Complainant, having failed to present evidence in support 
of the complaint, has not sustained this burden. While it is true 
that the investigation report prepared by the Department is in 
evidence, it is our view that this report does not contain suffi- 
cient probative evidence to support these allegations. See S. 
Katz & Co. v. Gianni Fruit Sales, Inc., 18 A.D. 1267. 


Moreover, all of the respondents appeared at the hearing and 
presented evidence that supported the answers that they had 
filed. Sam Vinci testified that the proceeds from the sale of the 
peppers, which had been shipped to H & F and E & L, were 
properly due complainant and should not have been set off 
against his indebtedness to H & F and E & L. At the same time, 
Vinci testified and presented evidence showing that substantial 
cash advances had been made by him to complainant and that 
any proceeds derived from the sale of complainant’s peppers 
were to be first applied against these advances, The testimony 
and evidence indicated that H & F and E & L were unaware 
that the peppers shipped to them by Vinci belonged to complain- 
ant until after the produce had been received, sold, and an ac- 
counting made to respondent Vinci. 


It is our conclusion that complainant has not sustained its 
burden of proof and that the evidence presented at the hearing 
supports the position of respondents that they are not indebted 
to complainant. 


ORDER 
The complaint is hereby dismissed as to all respondents. 
Copies hereof shall be served upon the parties. 
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(No. 6689) 


RYAN POTATO COMPANY v. FRANK KENWORTHY COMPANY AND/ 
OR BOLER FRUIT & VEGETABLE COMPANY. PACA Docket No. 
7716. Decided August 2, 1960. 


Acceptance—Reasonable Value 


Since there was no meeting of the minds as to the terms of the contract, no 
contract came into existence. Respondent Boler Fruit & Vegetable Com- 
pany accepted and sold the shipment and is liable to complainant for 
the reasonable value of the produce. 


Mr. Richard L. King, of Grand Forks, North Dakota, for complainant. Mr. 
Warren S. Earhart, of Kansas City, Missouri, for respondent Ken- 
worthy. Ewers, Toothaker, Ewers, Elich, Jones & Abbot, of McAllen, 
Texas, for respondent Boler. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on May 4, 1959, complainant 
sought to recover from respondent Frank Kenworthy Company 
the sum of $372.14, alleged to be the balance due complainant 
for a truckload of potatoes sold through said respondent, as 
broker, to Boler Fruit & Vegetable Company. On August 17, 
1959, complainant filed an amended complaint, joining Boler 
Fruit & Vegetable Company, Pharr, Texas, as a party respondent. 

Copies of the original complaint and the Department’s report 
of investigation were served upon Frank Kenworthy Company 
on July 18, 1959. On the same date, a copy of the report of in- 
vestigation was served upon complainant. Frank Kenworthy 
Company filed an answer to the original complaint on July 30, 
1959, admitting that he acted as a broker in the transaction, but 
denying liability and denying several material allegations of the 
complaint. 

A copy of the amended complaint, together with a copy of a 
supplemental report of investigation, was served upon Boler 
Fruit & Vegetable Company on October 2, 1959. On the same 
date, a copy of the supplemental report of investigation was 
served upon complainant. Copies of the amended complaint and 
the supplemental report of investigation were served upon the 
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attorney for Frank Kenworthy Company on October 1, 1959. 
Frank Kenworthy’s answer to the amended complaint was filed 
on October 8, 1959. Boler Fruit & Vegetable Company filed an 
answer on October 19, 1959, denying liability to complainant, 
alleging that it was authorized by complainant’s agent, Frank 
Kenworthy, to handle the potatoes on a consignment basis, and 
that it has remitted to complainant the net proceeds of sale 
received for the potatoes which represents its total liability in 
the premises. In its answer, Boler Fruit & Vegetable Company 
asserts a provisional counterclaim against Frank Kenworthy 
Company. It claims, in the event it is found that the transaction 
was on an f.o.b. rather than a delivered basis and complainant 
is awarded reparation against it, that Boler Fruit is entitled 
to an award of reparation against Frank Kenworthy Company 
in the same amount awarded to complainant. Boler Fruit & 
Vegetable Company filed an amended answer on December 16, 
1959, alleging that the complaint as to this respondent was not 
filed within 9 months after accrual of the alleged cause of action, 
and that said complaint is barred by the limitations provisions 
of section 6 of the act. Copies of the amended answer were 
served upon Frank Kenworthy Company and the complainant on 
December 21 and December 22, 1959, respectively. 


Since the amount claimed herein is less than $500, the issues 
are determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant filed 
an opening statement, Frank Kenworthy requested that his 
answer and exhibits be accepted as his answering statement and 
also filed a brief, Boler Fruit & Vegetable Company filed an 
answering statement, and complainant filed statements in reply 
to the statements of both respondents. 


FINDINGS OF FACT 


1. Complainant, Ryan Potato Company, is a corporation 
whose address is P. O. Box 312, Grand Forks, Minnesota. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. The first respondent is an individual, Frank L. Kenworthy, 
doing business as Frank Kenworthy Company (hereinafter some- 
times called Kenworthy or Frank Kenworthy), whose address is 
305 Produce Exchange Building, Kansas City, Missouri. At the 
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time of the transaction involved herein, this respondent was 
licensed under the act. 


3. The second respondent is a partnership composed of J. A. 
and Edd Boler, doing business as Boler Fruit & Vegetable Com- 
pany (hereinafter sometimes called Boler Fruit), whose address 
is P. O. Box 150, Pharr, Texas. At the time of the transaction 
involved herein, this respondent was licensed under the act. 


4. On or about October 29, 1958, in contemplation of ship- 
ment in interstate commerce, complainant and Frank Kenworthy 
—the latter acting in the capacity of a broker—entered into oral 
negotiations by telephone for the sale to respondent Boler Fruit 
of a truckload of U.S. No. 1, Size A, unwashed, dry Burbank 
potatoes, to be shipped from the State of North Dakota and to 
be picked up October 30 or 31. 


5. Frank Kenworthy issued a Brokers Standard Memorandum 
of Sale on October 29, 1958, and sent copies thereof to com- 
plainant and to Boler Fruit. 


6. The potatoes were Federally inspected on November 1, 
1958, at Gilby, North Dakota, the report of which inspection 
disclosed the following: 


Products: Russet type POTATOES in new burlap sacks 
printed, “Red River, 100 lbs net” 


Applicant’s count, 335 sacks. 


Size: Generally 4 to 14 ounces, mostly 8 to 12 ounces 
in weight. Average 25% over 10 ounces. Average 4% 
under 2 inches. Average 2% under 4 ounces. 


Quality and Condition: Well matured firm, generally 
well shaped, and slightly dirty. Grade defects within 
tolerance. No soft rot. 


Grade: U. S. No. 1, 4 ounces minimum. 


7. Complainant shipped on or about November 1, 1958, from 
loading point in the State of North Dakota to Boler Fruit at 
Pharr, Texas, 335 bags of potatoes in a truck operated by L. G. 
Hogan of Houston, Texas. The shipment arrived at Pharr, Texas, 
on or about November 6, 1958, and Boler Fruit accepted and 
unloaded the potatoes. 


8. The potatoes were inspected at Pharr, Texas, at 3:00 
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P.M. on November 6, 1958, which inspection was restricted at 
the request of Boler Fruit to net weight and condition only, 
and disclosed the following: 


Products Inspected and Distinguishing Marks: Long 
Russet POTATOES in burlap sacks stenciled “Red River 
Northern Grown Potatoes, 100 Lbs. Net’; Manifested as 
300 sacks. 


Condition of Pack: Check weighing on applicants scale 
shows range from 95 to 103, Averaging 97 pounds net 
weight per sack with 80% of sacks weighing less than 
100 pounds. 


Condition: Stock firm, less than 1% decay. 


9. On or about November 29, 1958, Boler Fruit rendered an 
account sales to complainant covering the truckload of potatoes, 
and remitted $247.61 to complainant. Complainant accepted the 
remittance and is claiming an additional amount of $372.14. 


10. The original formal complaint and the amended informal 
complaint were filed within 9 months after accrual of the al- 
leged cause or causes of action. 


CONCLUSIONS 


Boler Fruit contends in its amended answer that the com- 
plaint filed against it was not filed within the statutory period 
of 9 months after accrual of the alleged cause of action, and is 
therefore barred by such limitation provision of the act. An 
informal complaint against Boler Fruit was received by the De- 
partment on July 29, 1959, and was within 9 months after ac- 
crual of the alleged cause of action. This defense of Boler Fruit 
is without merit. 


A consideration of the evidence in this case leads to the ques- 
tion of whether a contract arose between complainant and 
Boler Fruit as a result of the negotiations carried on between 
complainant and the broker Kenworthy. Complainant alleges 
that it sold through Kenworthy to Boler Fruit a truckload of 
potatoes at $1.85 per 100 pounds, f.o.b. loading station, for a 
total invoice price of $619.75, less brokerage to Kenworthy of 
$33.50, or $586.25. Attached to the complaint as Exhibit 4 is 
what purports to be a copy of the Brokers Standard Memoran- 
dum of Sale, which shows, “SALE MADE (F.o.b. or delivered) 
f.o.b.” This exhibit apparently is a typewritten copy made by 
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complainant in the same type as that of the formal complaint. 
It obviously is not the seller’s pink carbon copy of the Brokers 
Standard Memorandum of Sale issued by Kenworthy on Octo- 
ber 29, 1958. Exhibits Nos. 6 and 7, attached to the report of 
investigation, are letters sent by Kenworthy to the Department’s 
Chicago office which indicate that Kenworthy was of the opinion 
that he sold the potatoes to Boler Fruit for complainant on an 
“f.0.b.” basis. However, Boler Fruit denies in its answer that 
the sale was an “f.o.b.” transaction and alleges that the sale 
was made on a “delivered” basis. Boler Fruit has attached to 
its answer as Exhibit No. 1 what appears to be the buyer’s 
original white copy of the Brokers Standard Memorandum of 
Sale, signed by M. E. Bunch, of the Frank Kenworthy Co. This 
exhibit shows the sale was made on a “delivered” basis. In the 
brief filed by Kenworthy’s attorney in connection with his 
answering statement, we find the following language, “‘Respond- 
ent Kenworthy also respectfully submits that the error made 
as to whether the shipment was ‘f.o.b.’ or ‘delivered’ was made 
by complainant. Both Kenworthy and Boler understood the 
sale was ‘delivered.’ Kenworthy sent the seller and buyer a 
memorandum of sale stating the sale was ‘delivered.’ Complain- 
ant contends it did not receive the memorandum, but the fact 
that respondent Boler did receive it suggests that Kenworthy 
sent the memorandum.” 


From a consideration of the conflicting allegations and evi- 
dence in this case, there apparently was no meeting of the 
minds, and we conclude that no contract of purchase and sale 
ever came into existence, for the reason that there was never 
any clear understanding with respect to the terms of the con- 
tract. It appears from the evidence that complainant thought it 
was selling the potatoes “f.o.b.” and Boler Fruit thought it 
was buying them “delivered.” That being so, no contract came 
into being and Boler Fruit would have been under no obligation 
to accept the potatoes. See J. E. Nelson & Sons v. Jack Kerzner 
& Monte Cross, 8 A.D. 48 (affirmed on appeal, 12 A.D. 226); 
O. D. Huff, Jr., Inc. v. Richmond Food Stores, Inc., et al., 18 
A.D. 1421. 


Although we find that no contract of purchase and sale existed 
between complainant and Boler Fruit, there was, however, a 
shipment of the potatoes in question by complainant to Boler 
Fruit, who complained to the broker Kenworthy upon arrival 
of the potatoes concerning short weight in the bags, destination 
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inspection having indicated that 80% of the bags contained less 
than 100 pounds. The potatoes were finally accepted by Boler 
Fruit and were sold for a total amount of $647.35. 

Having accepted the potatoes, Boler Fruit became liable to 
complainant for the reasonable value thereof. In the absence of 
any other evidence of such value, we accept the net proceeds 
received by Boler Fruit from the sale of the potatoes as the 
reasonable value. From the gross receipts of $647.35, there 
should be deducted freight charges of $335, leaving net proceeds 
of $312.35 due complainant. It appears that Boler Fruit rendered 
an account sale to complainant and remitted the sum of $247.61 
on November 29, 1958. There remains due and owing to com- 
plainant the difference between the net proceeds of $312.35 
and the $247.61 remitted by Boler Fruit, or $64.74. Boler Fruit’s 
failure to pay complainant the full net proceeds received for the 
potatoes was in violation of section 2 of the act. 

The original complaint, as well as the amended complaint, 
seeks to hold Kenworthy liable on the basis of his alleged guar- 
antee of the purchase price of the potatoes, in the event that 
Boler Fruit failed to pay; which obviously means a guarantee 
of the purchase price under the alleged contract. Since we find 
that no contract of purchase and sale was made between the 
parties, there could have been no guarantee of the contract 
purchase price. Since complainant’s pleadings contain no other 
allegations of wrong doing by Kenworthy, the complaint as to 
Kenworthy should be dismissed. In view of the foregoing conclu- 
sions, it is unnecessary to discuss the other contentions of the 
parties. 

Boler Fruit has asserted a counterclaim in its answer against 
Frank Kenworthy only in the event that it should be found that 
the transaction here involved was on an f.0.b. basis rather than 
a delivered basis as alleged by Boler Fruit. Since we have found 
that no contract, either on an f.o.b. or on a delivered basis, ever 
came into existence between complainant and Boler Fruit, the 
provisional or alternative counterclaim asserted by Boler Fruit 
should be dismissed. 


ORDER 


Within 30 days from the date of this decision, Boler Fruit & 
Vegetable Company shall pay to complainant $64.74, as repara- 
tion, with interest thereon at the rate of 5 percent per annum 
from December 1, 1958, until paid. 
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The complaint as to Frank Kenworthy Company is hereby 
dismissed. 

The counterclaim of Boler Fruit & Vegetable Company is 
hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 6690) 


FRANK’S PACKING Co. v. LANDOW-GORDON GRAPE Co. PACA 
Docket No. 7609. Decided August 4, 1960. 


Defense—Unmarked Containers—New Agreement— 
Failure to Prove 


Respondent failed to establish that the contracts called for shipment of 
grapes in unmarked containers and also failed to prove that the parties 
entered into new agreements authorizing respondent to sell the grapes 
for complainant’s account. The agreed purchase price is owing by re- 
spondent to complainant. 

Wild, Christensen, Bernard & Wild, of Fresno, California, and Cretella 
& Cretella, of New Haven, Connecticut, for complainant. Mr. Monroe 
S. Gordon, of New Britain, Connecticut, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed March 19, 1959, complainant 
seeks to recover from respondent the sum of $3,512.70, which 
is alleged to be the balance of the total purchase price of two 
carloads of juice grapes sold to respondent during October 1958. 


On May 1, 1959, a copy of the formal complaint and a copy 
of the Department’s report of investigation were served upon 
respondent. On May 4, 1959, a copy of the report of investiga- 
tion was served upon complainant’s attorney. 


Respondent filed an answer on May 11, 1959, in which it is 
alleged that following complainant’s breach of contract in failing 
to ship the grapes in unstenciled boxes, complainant entered 
into new agreements with respondent whereby the transactions 
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were converted into those of sales on consignment, and that re- 
spondent made due return of the consignment proceeds to com- 
plainant. Respondent requested an oral hearing. 

An oral hearing was held at New Haven, Connecticut, on 
February 24, 1960, at which both parties were represented by 
counsel. The exhibits attached to the formal complaint and the 
deposition testimony of complainant’s broker, H. I. Lewis, were 
received in evidence. Three witnesses appeared and testified for 


respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank G. Wilkins, doing 
business as Frank’s Packing Co., whose address is 6679 South Del 
Rey Avenue, Del Rey, California. 


2. Respondent is a partnership composed of the Geo. Gordon 
Fruit & Produce Co., Landow Grape Distributors, and Produce 
Distributing Company, doing business as Landow-Gordon Grape 
Co., whose address is 16 Hill Street, New Haven, Connecticut. 
At the time of the transactions involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about October 11, 1958, in the course of interstate 
commerce, complainant sold to respondent 970 lidded lugs of 
U. S. No. 1, Wilki brand, Carrignane variety juice grapes, 
contained in car SFRD 14858, at an agreed price of $105 per 
ton, plus $35 precooling, or a total price of $1,868.30, f.o.b. 
Fresno, California. The contract was negotiated by complainant’s 
broker, H. I. Lewis, and respondent’s I. M. Gordon. 


4. On October 11, 1958, the broker sent respondent a con- 
firming wire reading in part as follows: 


“LOADING FRESNO TODAY ARDEE 14858 CON- 
TENTS 970 USONE CARRIGNANES WILKI BRAND 
INVOICING HUNDRED FIVE FOB PLUS PRECOOL- 
ING OBEYING ROUTING INSTRUCTIONS.” 


5. On or about October 12, 1958, complainant shipped from 
Fresno, California, to the broker, H. I. Lewis, at Kansas City, 
Missouri, car SFRD 14858, containing 970 boxes of grapes, all 
of which were stenciled “Carrignane.” On October 14, 1958, 
complainant’s broker diverted car SFRD 14858 to respondent at 
New Haven, Connecticut. Upon arrival at destination, respond- 
ent accepted the grapes in car SFRD 14858 and resold them for 
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net proceeds of $36.34, which sum was remitted to complainant 
by check dated November 24, 1958. 


6. On or about October 14, 1958, in the course of a telephone 
conversation with respondent’s I. M. Gordon, complainant’s 
broker advised that, in future shipments, he would try to ship 
unstenciled boxes of Carrignane grapes. 


7. On October 15, 1958, respondent wired complainant’s 
broker with reference to a car of grapes not involved in this 
proceeding. This wire concluded as follows: 


“ALSO ADVISE IF SHIPPING CARRIGNANES 
WITHOUT STENCILLING.” 


8. On or about October 17, 1958, in the course of interstate 
commerce, complainant sold to respondent 970 lidded lugs of 
U. S. No. 1, Gala Day brand, Carrignane variety juice grapes, 
contained in car SFRD 4500, at an agreed price of $95 per ton, 
plus $35 precooling, or a total price of $1,693.70, f.o.b. Fresno, 
California. The contract was negotiated by complainant’s broker, 
H, I. Lewis, and respondent’s I. M. Gordon. 


9. On October 17, 1958, the broker confirmed the sale of car 
SFRD 4500 in the following wire to respondent: 


“CONFIRM DIVERTING ARDE 4500 CAR USONE 
GALA DAY BRAND CARRIGNANES SHIPPED YES- 
TERDAY 24 SUGAR 95.00 PLUS PRECOOLING EX- 
PECT YOU TAKE TODAYS CAR SAME PRICE 
SAME GRAPES THIS OUR LAST CAR ALL THRU 
PACKING JUICE GRAPES SHIPPING DEAL WIND- 
ING UP FAST.” 


10. On or about October 16, 1958, complainant’s broker 
shipped from Fresno, California, to himself at Kansas City, 
Missouri, car SFRD 4500, containing 970 boxes of grapes, all 
of which were stenciled “Carrignane.” On October 18, 1958, 
complainant’s broker diverted car SFRD 4500 to respondent at 
New Haven, Connecticut. Upon arrival at destination, respond- 
ent accepted the grapes in car SFRD 4500 and resold them for 
net proceeds of $12.96, which sum was remitted to complainant 
by check dated November 19, 1958. 


11. The total purchase price of the two carloads of grapes 
is $3,562. Respondent has paid a total of $49.30 on account, 
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thereby leaving a balance of $3,512.70 due and owing com- 
plainant. 


12. The formal complaint was filed March 19, 1959, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent first contends that complainant breached the 
contracts in this case by failing to ship Carrignane variety 
juice grapes in unstenciled boxes. Respondent’s I. M. Gordon 
testified that in his telephone conversations with the broker, 
H. I. Lewis, on or about October 11 and 15, 1958, he offered 
to buy the two cars of grapes, SFRD 14858 and SFRD 4500, 
provided the containers were not stenciled with the variety name 
Carrignane, and provided the broker agreed to ship unstenciled 
Carrignanes. This testimony was corroborated by respondent’s 
Samuel Landow, who stated that he was on an extension tele- 
phone and participated in the conversations at the times Mr. 
Gordon talked with complainant’s broker. 


The broker, Lewis, testified that car SFRD 14858, which was 
shipped on October 11, 1958, contained boxes of grapes which 
were stenciled Carrignanes and were so represented to respond- 
ent at the time of sale. According to Lewis, after the sale of car 
SFRD 14858, “Landow-Gordon requested that on any future 
purchases of Carrignanes that they made that we should try to 
have them unmarked to which I replied that I did not know the 
current ruling but I would see what could be done in this re- 
spect.” The reference to “current ruling” is not explained. This 
witness denied that he accepted the order for the grapes in 
car SFRD 4500 conditioned on the boxes being unstenciled. 


Notwithstanding the testimony of respondent witnesses, Gor- 
don and Landow, we believe the more reliable evidence of record 
supports the testimony of complainant’s broker that the agree- 
ments did not call for shipments of Carrignane variety grapes 
in unstenciled boxes. There is no dispute that the parties dis- 
cussed the possibility of having the grapes shipped in unstenciled 
boxes. Respondent wanted unmarked boxes because its customers 
were demanding “Carrignanes that were not stenciled,” and 
complainant’s broker was willing to oblige provided “the current 
ruling” permitted such form of shipment. That there were no 
firm agreements to ship the grapes in unmarked boxes is evi- 
denced by the fact that three days after the first car, SFRD 
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14858, was shipped, respondent wired the broker on October 15, 
1958, to ‘ADVISE IF SHIPPING CARRIGNANES WITHOUT 
STENCILING.” This wire appears to be indicative of the un- 
certainty which prevailed at the time as to whether it was 
permissible to ship juice grapes from California in unmarked 
containers. 


Furthermore, the record discloses that neither of the broker’s 
two confirming wires nor his two invoices contained any refer- 
ence to shipments in unmarked containers, although they did 
show grade, brand, variety, sugar content and price. While 
these confirming wires and invoices do not represent the con- 
tracts of the parties, they are evidence of the contracts, where 
such contracts are oral and the parties are in dispute as to a 
claimed material provision. In our view, respondent’s failure to 
make prompt objection to the absence of any reference to un- 
marked boxes in the confirming wires and invoices is an indica- 
tion that shipment in unstenciled containers was not an agreed 
provision of the contracts. 


On October 30 and November 24, 1958, respondent wrote to 
the broker in connection with resale of car SFRD 14858. While 
respondent complained of the condition of the grapes, nowhere 
in either letter do we find any objection raised to the containers 
being stenciled. Respondent’s first complaint in writing on the 
stenciling of the boxes appears to have been made to the broker 
on December 11, 1958, long after the two cars of grapes had 
been received by respondent. 


Assuming, arguendo, that the contracts called for shipment of 
grapes in unstenciled containers, there is nothing of record to 
show the materiality of such a provision except for such vague 
testimony of the witness, Gordon, as “we were getting the de- 
mand for Carrignanes that were not stenciled.” The nature and 
extent of any such demand is not clear. We have considerable 
doubt that respondent encountered difficulty in selling the grapes 
because of the stenciled lugs. It seems more likely that respond- 
ent’s problems in reselling the fruit were due to the glutted 
and poor condition of the market at New Haven, since Gordon 
testified on cross examination that the market was in poor con- 
dition. In any event, insofar as the record is concerned, and 
again assuming that the contracts called for unmarked boxes, 
any damage caused to respondent appears to be purely specula- 
tive. 
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Acceptance of the two cars of grapes is explained by respond- 
ent on the ground that new contracts were entered into whereby 
complainant’s broker agreed to allow the respondent to sell the 
grapes for complainant’s account. This is denied by the broker 
who testified that at no time was there a formal rejection of 
any of the cars and that on or about October 20, Gordon called 
and asked for help in disposing of the cars because of the 
glutted condition of the market. The burden of proof is on re- 
spondent to show that new contracts were entered into by 
the parties. This burden is not met by a mere showing that a 
notation “On Sale’ (meaning on consignment, according to 
respondent) was made by respondent on complainant’s invoices 
at the time of the claimed new agreements, or by a further 
showing that while complainant’s invoices specified terms of 
payment as “AIRMAIL CHECK,” complainant’s broker did 
not press for payment until weeks after the cars arrived. The 
notation “On Sale” made by respondent is self-serving and is 
a matter of which complainant had no notice. As to complain- 
ant’s broker pressing respondent for prompt payment, such 
action would not be called for if, as testified to by the broker, 
he was attempting to resell the grapes at respondent’s request 
and for respondent’s account. In this connection, the broker 
testified that on November 7, 1958, he wired respondent as 
follows: 

“Talked to John Silvestre from New England Grape 
Distributors today. He will handle car SFRD 4500 if able 
to get permit diverting car Carrignanes to Boston. Said 
he would contact you regarding disposition of car.” 


The broker also testified that on November 19, 1958, he 
wired respondent “for the remittance on the remaining two 
cars as it was necessary to make a settlement with the growers.” 


It is concluded that respondent has failed to establish that 
the contracts called for shipment of grapes in unmarked con- 
tainers, and has likewise failed to establish, by a preponderance 
of the evidence, that new agreements were entered into whereby 
complainant or his broker authorized respondent to sell the 
grapes for complainant’s account. Respondent’s failure to pay 
complainant the full amount of the agreed purchase prices, 
$3,562, for the two carloads of grapes involved in this proceeding 
was in violation of section 2 of the act, which violation caused 
complainant damages of $3,512.70. Reparation in this amount, 
plus interest, should be awarded complainant. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,512.70, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1958, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 6691) 


FARLEY FRUIT COMPANY v. HECHT PRODUCE Co. PACA Docket 
No. 7696. Decided August 5, 1960. 


Rescission of Contract—Dismissal 


Since complainant did not make it clear to respondent that the rejected 
shipment would be sold for respondent’s account to mitigate damages, 
it is concluded that the contract between the parties was rescinded and 
the complaint is dismissed. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association of Central Cali- 
fornia, Salinas, California, for complainant. Golbus & Golbus, of Chi- 
cago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed June 4, 1959, in which it 
is alleged that complainant sold to respondent one carload of 
lettuce for a total price of $832; that complainant tendered the 
carload of lettuce to respondent in compliance with the contract; 
but that respondent failed and refused to accept the shipment. 
Complainant alleges that it was compelled to resell the lettuce 
to the best advantage in order to mitigate the loss and that 
such resale netted complainant the sum of $220.80. Complainant 
makes claim for the difference between the contract price and 
the net recovery, or the sum of $611.20. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
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July 8, 1959. A copy of the report of investigation was served 
on complainant on July 18, 1959. Respondent filed an answer 
and request for hearing on July 24, 1959. 

Respondent denies any liability on account of this transaction 
and alleges that the lettuce tendered by complainant was rejected 
because it was found to be abnormally deteriorated upon arrival 
at Chicago, Illinois. Respondent alleges, further, that complain- 
ant accepted back the carload of lettuce and disposed of it 
elsewhere, without liability or responsibility on respondent. 


An oral hearing was held at Chicago, Illinois, on January 8, 
1960. Complainant was not represented at the hearing, but the 
deposition of Al Hatfield was received in evidence for complain- 
ant. Respondent was represented by counsel at the hearing. Its 
evidence includes the oral testimony of Edward Basil, Sig H. 
Becker, and Nathan Hecht, together with the deposition of 
Frank Crispo. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Farley Fruit Company, is an estate operating 
under trusteeship, whose address is Post Office Box 1449, Sali- 
nas, California. 


2. Respondent is a partnership composed of Nathan Hecht, 
Peter Hecht, and Marvin A. Armock, doing business as Hecht 
Produce Co., whose address is 360 South Division Street, Grand 
Rapids, Michigan. At the time of the transaction involved in this 
proceeding, respondent was licensed under the act. 


3. On or about July 21, 1958, in the course of interstate 
commerce, complainant sold to respondent one carload consisting 
of 640 cartons of Canuck Brand lettuce, 2-dozen size, for $1.15 
per carton, f.o.b. shipping point, plus 15 cents per carton for 
precooling, making a total sale price of $832. The purchase was 
negotiated by Frank Crispo, a buying broker, who acted as 
agent for respondent. 


4. On or about July 21, 1958, complainant shipped car 
MDT 10441 containing 640 cartons of dry pack lettuce from 
Salinas, California, consigned to respondent at Grand Rapids, 
Michigan. While the car was enroute, respondent instructed the 
railroad to stop the car at Chicago, Illinois, for inspection. 


5. On or about Sunday, July 27, 1958, car MDT 10441 
arrived at Chicago, Illinois. The railroad notified respondent’s 
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Chicago agent, Edward Basil, of its arrival in the morning of 
July 28, 1958. 


6. On or about July 28, 1958, Edward Basil notified respond- 
ent that the lettuce in MDT 10441 was in an unsatisfactory 
condition because of a high incidence of damage from tipburn. 
Respondent immediately reported this information to Frank 
Crispo, and informed him that it could not use the lettuce at 
Grand Rapids. Crispo relayed this information to complainant 
who requested that a federal inspection be made of the lettuce 
at Chicago. 


7. On July 29, 1958, the lettuce in car MDT 10441 was ex- 
amined by a federal inspector at Chicago, Illinois, who reportegl 
the condition of the lading to be as follows: 


“From 2 to 14 heads per carton, average approximately 
30% damaged including 4% seriously damaged by Tip- 
burn. No decay. Remainder fresh and crisp.” 


8. On or about July 29, 1958, respondent reported the re- 
sults of this inspection to Frank Crispo and refused to accept 
the shipment on account of its defective condition. Crispo 
gave this information to complainant. 


9. Upon being informed that respondent had rejected the 
shipment, complainant instructed Crispo to find another pur- 
chaser for the lettuce. Acting on these instructions, on or about 
July 31, 1958, Crispo arranged to have the shipment diverted 
to a dealer in Baltimore, Maryland, for sale on consignment. 
Complainant received net proceeds in the sum of $220.80 from 
the resale of the lettuce. Complainant made no comment or 
objection with respect to respondent’s rejection of the shipment, 
and did not communicate with respondent regarding the resale 
thereof. 


10. No further payments have been made on account of this 
transaction. 


11. An informal complaint was filed with the Department 
on August 18, 1958, which was within 9 months after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Respondent’s agent at Chicago, Illinois, inspected the shipment 
upon its arrival on July 28, 1958, and found the condition of the 
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lettuce to be unsatisfactory due to the high incidence of Tipburn 
damage. Upon being informed of this condition, respondent 
notified its broker, Frank Crispo, and told him that it could not 
use the lettuce in Grand Rapids due to its poor condition. Crispo 
relayed this information to complainant, who requested that 
a federal inspection be obtained to verify the condition of 
the lettuce. The inspection was made on July 29, 1958. Upon 
being informed of the results of the inspection and of the fact 
that respondent rejected the shipment on account of its condi- 
tion, complainant instructed Crispo to “find another home” for 
the lettuce, which Crispo did. Complainant did not take exception 
to respondent’s rejection of the shipment, nor inform respondent 
that the lettuce would be resold for respondent’s account or that 
respondent would be held liable for the resulting damages, if any. 
On the basis of complainant’s actions in the resale of the ship- 
ment, both respondent and Frank Crispo closed their files on 
the transaction. The first indication that complainant was dis- 
satisfied with the outcome of the transaction was the filing of 
the informal complaint on August 19, 1958. 


A similar situation was before us in the case of Salinas Valley 
Vegetable Exchange v. Goldstein & Procacci, 17 A.D. 152, in 
which we held: 
“Where the seller takes the goods back from the buyer 
without making it clear that he is receiving them merely 
to dispose of them on account of the buyer to mitigate 
the damages and without making it clear that he is not 
assenting to a rescission, the normal inference from 
taking the goods back and resuming dominion over them 
is assent to rescission and the discharge of the original 
sale. Ernest E. Fedler Co. v. Hesser, 166 F. 2d 904 
(1948) ; Stott & Reid v. Community Produce Co., 16 
A.D. 349 (1957). 

This rule is clearly applicable in the instant proceeding. Ac- 

cordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


SSS 


Le pe 
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(No. 6692) 


D. L. PIAZZA COMPANY v. THE DAWSON Co. PACA Docket No. 
7730. Decided August 9, 1960. 


Purchase and Sale—Dismissal 
From the evidence it is decided that complainant purchased the car of car- 
rots from respondent and was not acting as broker for respondent in 
this transaction. The complaint is dismissed. 
Complainant pro se. Wax and Sayble, of Los Angeles, California, for re- 
spondent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed with the Department 
on February 19, 1959. A formal complaint was filed July 13, 
1959, alleging that on July 24, 1958, complainant as a broker 
sold for the account of respondent a carload of bulk carrots 
for which it was to receive a brokerage of $50.62. Complainant 
alleges that when the car was shipped, it was consigned to com- 
plainant on advise billing making it necessary for complainant 
to pay respondent’s draft in order to secure delivery, and that 
the car was later delivered to the purchaser who then failed to 
pay complainant the purchase price. Complainant seeks repara- 
tion in the amount of $996.25. 

A copy of the Department’s report of investigation was served 
upon complainant on July 24, 1959. On July 27, 1959, a copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent. 

Respondent filed an answer on August 27, 1959, in which the 
allegations in the complaint are substantially denied. Respondent 
denies that complainant acted as his broker and alleges that the 
carload of carrots was sold to the complainant in accordance 
with a previous agreement entered into between complainant 
and respondent. 

An oral hearing was held at Los Angeles, California on Janu- 
ary 26, 1960. Complainant was not represented at the hearing 
but at its request the Presiding Officer offered and received in 
evidence the deposition of Sam L. Piazza, president of complain- 
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ant corporation, together with a number of exhibits. Respondent 
was represented by counsel at the hearing. Irvin M. Dawson 
testified, and a number of exhibits were offered on behalf of 
respondent. Neither party filed proposed findings of fact, conclu- 
sions, and order, or a brief. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation 
whose address is 100 North Seventh Street, Minneapolis, Min- 


nesota. 


2. Respondent is an individual, Irvin M. Dawson, doing busi- 
ness as The Dawson Co., whose address is 2501 East 14th Street, 
Los Angeles, California. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about July 23, 1958, Sam L. Piazza and Irvin M. 
Dawson had a telephone conversation at which time Piazza 
ordered a mixed load of vegetables and asked Dawson if he had 
anything else. Piazza was informed by Dawson that he had a 
car of bulk carrots that had been shipped from Linden, Cali- 
fornia, on July 22 and that he was selling the carrots at a price 
of $45 a ton, protecting the brokerage. Piazza replied, “Let me 
see what I can do. I might be able to sell it.” 


4. On July 24, 1958, Piazza called Dawson and informed him 
that he could sell the carload of carrots to the St. Paul Fruit 
Co., St. Paul, Minnesota, Dawson informed Piazza that he was 
not interested in selling the carrots to the St. Paul Fruit Co. 
because of its doubtful credit rating contained in the “Red 
Book,” but that he would sell the car to Piazza. The following 
day, July 25, 1958, respondent invoiced the D. L. Piazza Com- 
pany for 500 sacks of U. S. No. 1 washed carrots at $45 a ton, 
plus top ice of $85, less “Brokerage” of $50.62, or a total of 
$945.63. The invoice was accompanied by a draft requiring pay- 
ment before delivery. 


5. On July 29, 1958, complainant issued a diversion order 
to the Great Northern Railway Company requesting that car 
PFE-2424 in which the carrots were shipped, be diverted to the 
D. L. Piazza Company, St. Paul, Minnesota, and that “Stop car 
at Minneapolis to part unload by D. L. Piazza Company.” 


6. On July 30, 1958, another diversion order was issued to 
the Great Northern Railway Company by complainant requesting 
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that the car be diverted to D. L. Piazza Company in St. Paul, 
Minnesota. This diversion order contained no reference to partial 
unloading at Minneapolis. 


7. On July 31, 1958, a third diversion order was issued by 
complainant to the Great Northern Railway Company requesting 
that the car be diverted to the St. Paul Fruit Co., “They pay 
charges.” 


8. On or about July 28, 1958, respondent received a memo- 
randum of sale from complainant indicating that the car had 
been sold to the St. Paul Fruit Co., St. Paul, Minnesota, and 
that complainant was to invoice and collect the amount due re- 
spondent. Respondent did not object to the terms of the memo- 
randum of sale. 


9. The car arrived at St. Paul, Minnesota, and was on track 
at 8:30 a.m. July 28, 1958. Sometime prior to 3:15 p.m. July 
29, complainant paid the draft and diverted the car to itself 
at St. Paul. 


10. On June 30, 1959, complainant filed a Proof of Claim in 
the bankruptcy action involving the St. Paul Fruit Co. The 
indebtedness resulting from the sale of this carload of carrots 
was listed in the schedule attached to the Proof of Claim show- 
ing St. Paul Fruit Co. as the debtor, but with no indication that 
the creditor was in fact the respondent. 


11. The informal complaint was filed February 19, 1959 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


The only issue for determination in this case is whether the 
transaction which was entered into between complainant and 
respondent was a purchase and sale or the handling of mer- 
chandise by the complainant as a broker for the respondent. 
While it is true that the memorandum of sale which was mailed 
to respondent by complainant indicated that this was a brokerage 
transaction and the invoice which was issued by respondent to 
complainant showed a brokerage allowance, the preponderance 
of the evidence indicates that the transaction was a sale to 
complainant and not a brokerage agreement between the parties. 


The deposition of complainant’s president covers the execu- 
tion and mailing of the Standard Memorandum of Sale, but it is 











872 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 869 


entirely silent as to the conversation on July 24, which resulted 
in the agreement between complainant and respondent. It is 
well established that a memorandum of sale which has not been 
signed by both parties, as was the case in this instance, is not 
a binding contract. Anonymous, Decision, 12 A. D. 1314; Cash- 
mere Growers v. Mathew Mercurio, 7 A. D. 1118. The only 
testimony of record concerning the conversation is that of re- 
spondent to the effect that he refused to sell the car of carrots 
to the St. Paul Fruit Co. because of its questionable credit rat- 
ing and that it was agreed the car would be billed to complain- 
ant. Respondent explains the brokerage allowance by saying 
that he had not customarily sold carrots to complainant and 
that in dealing with other concerns he was allowing this amount 
as a brokerage, and that he felt complainant was entitled to the 
same allowance he had given in connection with other sales. 


Respondent’s position is supported by the fact that the car 
of carrots was shipped to complainant on a closed billing with 
draft attached, which required full payment of the purchase 
price by complainant before the car would be released to it 
by the railroad. Respondent also sent an invoice showing sale 
of the carrots to complainant D. L. Piazza Company. Complain- 
ant at no time made any objection to respondent as to the 
manner in which the car was shipped and billed. It promptly 
paid the draft which was forwarded with the bill of lading and 
made no complaint to respondent in doing so. The evidence indi- 
cates that the car was on track at St. Paul, Minnesota on the 
morning of July 28, 1958 at about 8:30 a.m. The draft was 
probably not paid until sometime on the 29th of July. Thus it 
may be presumed that a period of 12 hours or more elapsed be- 
tween the time complainant knew the car had arrived and the 
time the draft was paid and the car was diverted. Apparently 
there was ample time in which to make an objection that the 
car had not been shipped or billed by respondent in accordance 
with the agreement, if such was the case. 


The fact that complainant at no time made a claim against 
respondent, even during a conversation with respondent in 
September when the subject matter was discussed, would seem 
to indicate that its attempt to seek reparation from respondent 
was an afterthought. The proof of claim filed by complainant 
in the bankruptcy action of the St. Paul Fruit Co. as late as 
June 30, 1959 made no mention of respondent as the creditor 
involved. 
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It is our conclusion that the transaction between the com- 
plainant and respondent was a purchase by complainant from 
respondent of the carload of carrots here involved, and that 
complainant did not act as a broker in selling this car of carrots 
to the St. Paul Fruit Co. on behalf of respondent. It follows 
that the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6693) 


WooprRow JOHNS COMPANY v, JOHNNIE BAIRD PRODUCE. PACA 
Docket No. 7813. Decided August 15, 1960. 


Admission of Liability 


Respondent, who admits the allegations of the complaint, is ordered to pay 
to complainant the amount due. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks an award of $596 as reparation against respondent in con- 
nection with a transaction involving a quantity of lettuce in 
interstate commerce. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 20, 1959. A copy of the report of in- 
vestigation was served upon complainant on November 25, 1959. 
Respondent filed an answer to the formal complaint on Novem- 
ber 27, 1959, admitting, in substance, the allegations of the 
formal complaint. The proceeding was continued under the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20), because there were certain 
inconsistencies in the complaint and supporting exhibits as to 
the damages sustained. 
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Complainant is an individual, Woodrow W. Johns, doing busi- 
ness as Woodrow Johns Company, whose address is Post Office 
Box 772, Glendale, Arizona. Respondent is an individual, John 
E. Baird, doing business as Johnnie Baird Produce, whose ad- 
dress is 1213 S. W. 56th Street, Oklahoma City, Oklahoma. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


The facts alleged in the formal complaint, except as to the 
amount due complainant from respondent, are hereby adopted 
as findings of fact of this order. Complainant alleges in the for- 
mal complaint that the amount due from respondent on account 
of this transaction is $596. The evidence establishes that com- 
plainant is entitled to at least $382.50 and we so find. There is 
not sufficient proof of any additional damages. The failure of 
respondent to pay the sum of $382.50 to complainant is in viola- 
tion of section 2 of the act (7 U.S.C. 499b). Accordingly, within 
30 days from the date of this order, respondent shall pay to 
complainant $382.50, the amount of damages to which complain- 
ant is entitled as a result of the violation found herein, with 
interest thereon at the rate of 5 percent per annum from April 
1, 1959, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6694) 


HERMAN H. MAULHARDT AND CALIFORNIA BANK, a corporation, 
ADMINISTRATORS C.T.A. OF THE ESTATE OF GEORGE MAUL- 
HARDT, DECEASED. v. H. I. BAERNSTEIN & COMPANY. PACA 
Docket No. 7792. Decided August 15, 1960. 


Negligence—Failure to Prove—Dismissal 


Complainants failed to sustain the burden of proving that respondent was 
negligent in the performance of his duties as a broker and the complaint 
is dismissed. 


Mr. Charles Chorna, of Los Angeles, California, for complainants. Re- 
spondent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on September 9, 1959, com- 
plainants seek an award of reparation in the amount of $887.24, 
alleged to be the reasonable value after deduction of freight 
charges of a truckload of potatoes consigned to respondent in 
February 1957 to be sold for the account of George Maulhardt, 
deceased. Complainants allege that respondent has failed to 
render a true and correct accounting, failed to properly handle 
the said potatoes, and failed, neglected and refused to pay com- 
plainants the proceeds of sale, or the reasonable value of the 
potatoes. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on October 22, 1959. A copy of the report of investigation 
was served upon complainants’ attorney on October 23, 1959. 
Respondent filed an answer on November 9, 1959, in effect deny- 
ing that respondent is indebted to the estate of George Maulhardt, 
deceased, and indicating that there is due respondent from said 
estate in connection with the transaction the sum of $197.51. 
Respondent alleges in his answer that the potatoes were shipped 
to him by George Maulhardt without his knowledge for sale on 
arrival, that he was unable to get anyone to look at the ship- 
ment, and that the potatoes were unloaded and placed in storage 
in the cooler of Jimmie Shmon to be sold later for Maulhardt’s 
account. Respondent further avers that he has truly and cor- 
rectly accounted for the truckload of potatoes to the best of his 
ability. 

The parties did not request an oral hearing and the issues are 
determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainants filed 
an opening statement and requested that the complaint and at- 
tached exhibits be considered as a part of such statement. 
Respondent filed an answering statement and requested that all 
previous letters, documents and exhibits be considered as a part 
thereof. Complainants filed a brief or argument in lieu of a 
statement in reply. 


FINDINGS OF FACT 


1. Complainants, Herman H. Maulhardt and California Bank, 
a corporation, are Administrators C.T.A. of the Estate of 
George Maulhardt, Deceased, who, at all times herein mentioned, 
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was engaged in the fruit and vegetable business as an indi- 
vidual trading as George R. Craig Company. Complainants’ 
address is 629 South Spring Street, Los Angeles 14, California, 
c/o California Bank Trust Department. 


2. Respondent is an individual, H. I. Baernstein, doing busi- 
ness as H. I. Baernstein & Co., whose address is 3100 Produce 
Row—Room 8, Houston 23, Texas. At the time of this transac- 
tion, respondent was licensed under the act. 


3. On or about February 26, 1957, in the course of interstate 
commerce, George Maulhardt shipped from Hemet, California, 
to respondent at Houston, Texas, a truckload of U. S. No. 1 
White Rose potatoes, consisting of 400 bags, to be sold by re- 
spondent for Maulhardt’s account. 


4, The potatoes arrived at Houston, Texas, on or about March 
2, 1957, and after a phone conversation with George Maulhardt, 
respondent unloaded the potatoes and placed them in storage in 
the cooler of Jimmie Shmon at 3120 Produce Row, Houston, 
Texas. A shortage was discovered in the load and only 387 bags 
of potatoes were unloaded. 


5. On March 13, 1957, Jimmie Shmon removed and sold 111 
bags of the potatoes at $2.25 per bag, for a total of $249.75. On 
March 15, 1957, he sold 91 bags at $2.25 per bag, for a total 
price of $204.75. On April 26, 1957, he removed and sold 115 
bags of the potatoes at $2 per bag, for a total price of $230, 
making a total of 317 of the 387 bags of potatoes stored in his 
cooler which Jimmie Shmon sold, for a total amount of $684.50. 
All these sales were made without the knowledge or consent of 
respondent. On April 20, 1957, respondent sold 70 bags of the 
potatoes at a price of $3.37-14 per bag, for a total price of 
$236.25. Respondent paid freight charges in the amount of 
$462.76. Respondent was allowed a reduction in freight charges 
covering 13 bags missing from the load at $3 per bag, or a total 
of $39. 


6. Jimmie Shmon never remitted to respondent for the pota- 
toes sold by him. Respondent rendered an accounting to George 
Maulhardt enclosing sales tickets furnished him by Shmon and 
showing proceeds received by respondent for the 70 bags sold 
by him and the $39 credit against freight. Deducting the $39 
credit and the $236.25 received by respondent for the 70 bags 
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of potatoes sold by him from the freight charges of $462.76 
shows respondent was out-of-pocket $187.51. 


7. An informal complaint was filed on December 13, 1957, 
which was within 9 months after accrual of the alleged cause 
of action. 


CONCLUSIONS 


Complainants seek to recover from respondent what is alleged 
to be the reasonable value of a truckload of potatoes consigned 
to respondent to be sold for the account of George Maulhardt, 
which claim is based upon the allegations that respondent 
rendered an account sales which did not truly and correctly 
state the prices for which the potatoes were sold, that respond- 
ent failed to properly handle the potatoes, and that respondent 
has failed, neglected and refused to pay complainants either 
the proceeds of sale or the reasonable value of the potatoes. 


Respondent’s position is set forth in his answer as follows: 
that the truckload of potatoes in question “was rolled here 
voluntarily by Mr. Maulhardt, February 26, 1957, for sale on 
arrival and we were not advised of this fact until after the load 
was shipped.” Respondent states that when the potatoes in 
question arrived on March 2, he was attempting to dispose of a 
previous load which had been rejected by the buyer, and he 
was unable to get anyone to look at the potatoes here involved; 
that he called Mr. Maulhardt and told him of the situation and 
that Maulhardt gave his permission to unload the potatoes and 
place them in storage to be sold for his account; that respondent 
then unloaded the potatoes and placed them in storage in the cooler 
of Jimmie Shmon; that Shmon some time later, without authoriza- 
tion from respondent and without his knowledge, sold 317 bags of 
the potatoes stored in his cooler; and that Shmon has never 
remitted to respondent or to Maulhardt’s estate for the proceeds 
of sale received by him for said potatoes. Respondent further 
contends that he had great difficulty in obtaining from Shmon 
any kind of accounting and that he finally told Shmon “that if 
he doesn’t give us the accounting next week, we are having you 
report him to Washington.” Respondent says that he has truly 
and correctly accounted to George Maulhardt for the potatoes 
to the best of his ability, and feels that he should recover the 
amount due him represented by freight charges he paid in excess 
of proceeds received by him in connection with the transaction, 
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The principal questions presented for determination in this 
proceeding are whether respondent is liable to the estate of 
George Maulhardt, deceased, for proceeds of sale which respond- 
ent never received, and whether he is liable in damages for neg- 
ligence in the performance of his duties as a broker or commis- 
sion merchant. Respondent would, of course, be liable to his 
principal for negligence in the performance of his duties, if 
proven, but the burden of proof is upon complainants to estab- 
lish by a preponderance of the evidence the alleged negligence 
of the agent. Respondent states under oath that upon arrival 
of the potatoes, and after failing to obtain an offer for the 
shipment, he talked with George Maulhardt on the telephone 
and that Maulhardt gave his permission to store the potatoes 
to be worked out later for Maulhardt’s account. While complain- 
ants have submitted in evidence the affidavit of Charles E. 
Gilb, who says that he was the general manager for George 
Maulhardt operating under the firm name of George R. Craig 
Company, and states that respondent was not instructed to 
place the potatoes in storage, that respondent did not advise 
affiant or George Maulhardt of his intention to store the potatoes, 
and that his action in so doing was without the authority or 
consent of George Maulhardt, deceased, the affiant does not indi- 
cate how he knows or acquired such information. Of course, Gilb 
can testify to what he knows from his personal participation 
in the transaction, if he actually took any part in the negotia- 
tions; and can testify to what he did or did not do, or to what 
he did or did not hear, but we think he cannot testify that his 
employer, George Maulhardt, did not give his consent or agree 
to storing the potatoes without showing that he was present and 
heard the discussion over the telephone between George Maul- 
hardt and respondent after arrival of the potatoes. We con- 
clude, therefore, that respondent stored the potatoes with the 
knowledge and consent of George Maulhardt, the shipper. Re- 
spondent has stated that Jimmie Shmon’s cooler was the only 
available storage space at that time. It appears to have been a 
convenient storage facility located at 3120 Produce Row, while 
respondent’s address was 3100 Produce Row. There is no evi- 
dence which would in any way indicate that respondent was 
negligent in storing the potatoes in the cooler of Jimmie Shmon, 
and we find no negligence on his part in placing the potatoes 
in storage. 


It is undisputed that 317 of the 387 bags of potatoes stored 
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in Jimmie Shmon’s cooler were sold by Shmon without the 
knowledge or consent of the respondent. It is also uncontra- 
dicted that Shmon failed and refused to turn over to respondent 
the $684.50 received by him for the potatoes, less storage charges 
of $85.80. We think respondent cannot be held liable for pro- 
ceeds of sale which he never received. If he had sold the truck- 
load of potatoes for complainant’s account, and it developed that 
the buyer failed to pay the purchase price, certainly he would 
not be liable to his principal for the purchase price of the pota- 
toes by reason of the buyer’s failure to pay. S. H. Becker Co. v. 
Morris Okun, Inc., 18 A.D. 300. It has been consistently held by 
the Department that a factor or commission merchant does not 
insure the success of an undertaking or guarantee against mis- 
takes or errors of judgment. Anonymous Decision, 11 A.D. 388; 
Cleveland Vegetable Market Co. v. Simon Siegel Co., 9 A.D. 713. 


By way of summary, we find that complainants have failed to 
sustain the burden of proving by a preponderance of the evidence 
that respondent was negligent in the performance of his duties 
for his principal, or that respondent failed to render a true and 
correct accounting covering the truckload of potatoes. On the 
contrary, the evidence shows that respondent rendered an ac- 
count sales reflecting the disposition of 317 bags of the potatoes 
by Shmon, accompanied by the sales tickets, and the sale by 
respondent of the remainder of the load. Respondent also sub- 
mitted evidence that he paid freight charges amounting to 
$462.76, and that he is actually out-of-pocket $187.51 in con- 
nection with this transaction. Respondent states he would like to 
recover the amount he is out-of-pocket, plus his brokerage. We 
need not consider this point, however, since reparation cannot 
be awarded against complainants as the administrators of the 
estate of a deceased licensee. Anonymous Decision, 7 A. D. 14. 
The complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 6695) 


C. E. RITTER & COMPANY v. JAMES F. PONTARI. PACA Docket 
No. 7948. Decided August 15, 1960. 


Acceptance—Liability 


Respondent accepted the shipment and, since no breach of the contract on 
the part of complainant has been established, respondent is liable to 
complainant for the contract price. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on January 29, 1960, com- 
plainant seeks to recover from respondent the sum of $379.50, 
which is alleged to be the purchase price of 253 crates of cab- 
bage sold to respondent through a broker, Jerry Shulman, on 
October 23, 1959. 

A copy of the Department’s report of investigation was served 
upon complainant on March 11, 1960. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on the same date. 


Respondent filed an answer to the formal complaint on April 
21, 1960, in which it is alleged, first, that complainant was not 
a proper party to this action since the cabbage was bought, 
not from complainant, but from Shulman; and, second, that the 
cabbage shipped to respondent pursuant to the agreement with 
Shulman was inferior in quality to that described by Shulman, 
in breach of the contract, which breach released respondent 
from his obligation to pay for the shipment. 

Since the amount in dispute herein is less than $500, the 
issues are determined in accordance with the shortened method 
of procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant filed 
an opening statement and respondent filed an answering state- 
ment. 


nee 
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FINDINGS OF FACT 


1. Complainant is an individual, Clarence E. Ritter, doing 
business as C. E. Ritter & Company, whose address is 13 East 
Camden Street, Baltimore, Maryland. 


2. Respondent, James F. Pontari, is an individual whose ad- 
dress is 3301 South Galloway Street, Philadelphia, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On October 23, 1959, in the course of interstate commerce, 
complainant, acting through a broker, Jerry Shulman, of Long 
Island, New York, sold to respondent 253 crates of cabbage, 
grown in North Carolina, at $1.50 per crate, f.o.b. Baltimore, 
Maryland, for a total price of $379.50. 


4. Pursuant to the foregoing contract, complainant delivered 
to respondent, at Baltimore, Maryland, cabbage answering con- 
tract requirements. Respondent accepted the cabbage and hauled 
it by truck to Tampa, Florida, where, on October 26, 1959, a 
federal inspection was made of the cabbage, with the results 
in part as follows: 


“Products inspected & distinguishing marks: Cabbage 
in wirebound crates, no distinguishing marks. Applicant 
states 206 crates. 


“Condition. Mostly fresh and crisp. Fairly good green 
to light green color. From 16 to 40% decay, averaging 
approximately 30%, chiefly Bacterial Soft Rot in various 
stages affecting stems and 1 to 3 head leaves.” 


5. No part of the contract price of $379.50 has been paid 
to complainant by respondent in connection with this transaction. 


6. The formal complaint was filed on January 29, 1960, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


A preliminary issue posed for determination herein, and one 
which need not long detain us, relates to respondent’s allegation 
that complainant is not a proper party to this proceeding inas- 
much as respondent’s agreement in regard to the disputed cab- 
bage was made with Jerry Shulman and not with complainant, 
and that, as a result, there is no privity of contract as to com- 








882 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 880 


plainant. Respondent’s entire argument in this respect is predi- 
cated upon his mistaken belief that, at the time of the transaction 
with which we are here concerned, respondent considered Shul- 
man the owner of the cabbage and knew nothing of the interest 
of complainant. 

The evidence of record is conclusive of the fact that com- 
plainant was the owner of the 253 crates of cabbage at the time 
of their sale to respondent through Shulman. The evidence of 
record also tends to show that, contrary to the allegations and 
contentions advanced by respondent, this fact was known to 
respondent. But assuming, without deciding, that the contract 
was made by Jerry Shulman in his own name, without any 
disclosure as to his relationship with complainant, complainant, 
as an undisclosed principal, would still be the real party in 
interest and duly entitled to bring this reparation proceeding 
on the contract in his own name. Garibaldi & Cuneo v. Ernest 
E. Fadler Co., 11 A.D. 805, 812; The Auster Co. et al. v. Watson 
Co., 8 A.D. 798; Anonymous, 8 A.D. 963. It follows that re- 
spondent’s objection to complainant’s appearance as a party to 
this proceeding for lack of privity between the parties is no 
defense, and it is so concluded. 

Respondent does not deny that he accepted this shipment of 
cabbage. Having done so, he is liable for the contract price 
thereof, less provable damages sustained as a result of any 
breach of contract by complainant. Piazza Company v. J. Bere 
Fruit Company et al, 138 A.D. 400. 


In this connection respondent alleges, inferentially, a breach 
of the implied warranty of suitable shipping condition’ and 
points to the results of the federal inspection obtained at Tampa, 
Florida, as proof that this warranty was breached. In this con- 
nection, respondent stated in a letter to the Department dated 
January 12, 1960, a copy of which is included in the report of 
investigation, as follows: 


“This load was taken to Fla. . . . Everything on this 
load was loaded on the Phila. Mkt. except the cabbage 
which was loaded in Baltimore, Md. Everything reached 
its destination (Grantham Produce Co., Tampa, Fla.) in 


1** ‘Suitable Shipping condition’, in relation to direct shipments, means that the com- 
modity at time of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery without abnormal de- 
terioration at the destination specified in the contract.” 7 CFR 46.24(j) 
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good condition except the cabbage in question for which 
we are enclosing the original Gov’t inspection .. .” 


Complainant, in his opening statement, contends that the 
contract destination in this case was his loading platform at 
Baltimore, Maryland, and further states: 


“Had we known at time of sale and loading of cabbage 
that it was going to Florida we would not have loaded 
“a” 
This identical problem was considered in Rydell California 
Potato Co. v. The Kaufman-Brown Potato Company, 16 A.D. 
1055, 1061, and it was there stated, in relevant part: 


“As pointed out above, respondent accepted this ship- 
ment at complainant’s loading platform. The destina- 
tion, routing and protective services for the shipment 
were ordered by respondent’s agent without complain- 
ant’s advice or knowledge. In these circumstances, the 
suitable shipping condition rule is inapplicable, since 
this rule contemplates that the contract between the 
parties shall specify the destination of the shipment, 
and only requires that the shipper will provide mer- 
chandise which will arrive at such specified destination 
without abnormal deterioration.” 


In the case at hand respondent, who has the burden of proof, 
has failed to show that the parties contemplated, under the 
provisions of their contract, that the cabbage involved herein 
would be shipped to Florida. It is therefore concluded that 
the quoted language from the Rydell case (supra) is applicable 
here and that the suitable shipping conditions warranty has 
no application in this proceeding. No question, therefore, is 
presented with respect to its possible breach by complainant. 
Likewise, no issue is posed with respect to the possible breach 
by complainant of any express warranty, since it appears that 
no express warranty was ever made to respondent in connection 
with this shipment. 

Having accepted the shipment of cabbage and having failed 
to prove any breach of contract, with resulting damages, that 
would result in a price due complainant less than the contract 
price of $379.50, it follows that this sum is due and owing 
from respondent and his failure to remit the $379.50 to com- 
plainant is a violation of section 2 of the act, for which repara- 
tion, with interest, should be awarded. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $379.50, with interest thereon 
at the rate of 5 percent per annum from November 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6696) 


GRAND ISLAND CITRUS COOPERATIVE, INC. v. KILLARNEY FRUIT 
Co. PACA Docket No. 7739. Decided August 16, 1960. 


Rejection Without Reasonable Cause—Damages 


Respondent’s rejection was without reasonable cause and complainant is 
awarded the difference between the contract price and the net proceeds 
received after a prompt and proper resale of the commodity. 


Egan, kickett & Company, Inc., of Orlando, Florida, for complainant. Mr. 
Edward J. Hanlon, Jr., of Winter Garden, Florida, for respondent. Mr. 
William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed June 24, 1959, complain- 
ant seeks to recover from respondent the sum of $2,076.07, 
which is alleged to be the balance of the purchase price of a 
carload of tangerines sold to respondent on or about December 
22, 1958. 


On July 8, 1959, a copy of the Department’s report of investi- 
gation and a copy of the formal complaint were served upon 
respondent. A copy of the report of investigation was served 
upon complainant’s representative on July 14, 1959. Respondent 
filed an answer on September 8, 1959, in which the allegation 
is set forth that complainant, upon being advised of the condi- 
tion of the carload of tangerines on arrival at Boston, Massa- 
chusetts, ordered respondent to turn the car over to Musante & 
Canty, Inc., in that city. Respondent alleges further in said 
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answer that complainant should have allowed respondent to 
handle the car of tangerines to conclusion in order to minimize 
respondent’s loss. 


An oral hearing was held at Orlando, Florida, on February 
18, 1960. Complainant was represented at the hearing by John 
Rountree of Egan, Fickett & Company, Inc. Respondent was 
represented by Edward J. Hanlon, Jr., Attorney at Law. Two 
witnesses testified for complainant and one witness testified for 
respondent, Complainant filed a brief and respondent filed pro- 
posed findings of fact and conclusions with a supporting brief. 


FINDINGS OF FACT 


1. Complainant, Grand Island Citrus Cooperative, Inc., is a 
corporation whose address is Post Office Box N, Umatilla, 
Florida. 


2. Respondent, Killarney Fruit Co., is a corporation whose 
address is Killarney, Florida. At the time of the transaction 
involved in this proceeding, respondent was licensed under the 
act. 


3. On or about December 22, 1958, in the course of interstate 
commerce, complainant contracted to sell to respondent a carload 
of U.S. No. 1 tangerines consisting of 100 4/5 Bruce boxes, 210 
size, at a price of $2.45 each; 633 4/5 Bruce boxes, 175 size, 
at a price of $2.70 each; and 257 4/5 Bruce boxes, 150 and 120 
size, at a price of $2.95 each, or a total price of $2,712.25, f.o.b. 
shipping point. The fruit was to be shipped under the Killarney 
Rose label to respondent’s customer, Mutual Produce, Inc., Bos- 
ton, Massachusetts. The contract was negotiated by John E. 
Rountree of Egan, Fickett & Company, Inc., on behalf of com- 
plainant and by Nathan Rubin, respondent’s sales manager. 


4. On or about December 22, 1958, complainant shipped 990 
boxes of tangerines in car PFE 41667 from Confer, Florida, to 
Mutual Produce, Inc., Boston, Massachusetts, as instructed by 
respondent. The carload of tangerines was packed under the 
Killarney Rose label and inspected at point of shipment on or 
about December 22, 1958, and same was found to be of U.S. No. 
1 grade. 


5. Car PFE 41667 arrived at Boston, Massachusetts, on 
December 27, 1958, and was received on the same date by re- 
spondent’s customer. John P. Andrews of Mutual Produce, Inc., 
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and an inspector of the National Perishable Inspection Service, 
Inc., inspected the carload of tangerines on December 27, 1958. 
Mutual Produce, Inc., telegraphed respondent on December 30, 
1958, as follows: 


“NATE ACCOUNT MANY CUSTOMERS REFUSING 
TAKE DELIVERY 41667 ROSE TANGERINES HAVE 
HAD JOINT INSPECTION MADE SHOWS ZERO TO 
12 AVERAGE 4-5 PERCENT DECAY 2-12 AVERAGE 
SIX SOFT ALSO MANY UNDERSIZED.” 


6. On December 30, 1958, at approximately 11 a.m., Nathan 
Rubin telephoned John E. Rountree and said its customer was 
complaining of decay and undersize and wanted an allowance 
of 50 cents per box. Rountree told Rubin to obtain a Government 
inspection of the tangerines. 


7. On December 30, 1958, at 11:45 am., the Railroad 
Perishable Inspection Agency inspected the tangerines and the 
inspection report reads, in part, as follows: 


“. .. Florida grown Tangerines. Full packs. 150 to 175 
sizes noted. Good quality, texture and color. Well formed 
and sized. Clean. 6% soft and puffy and the balance 
firm. Scars negligible. Less 1% rind breakdown. Range 
0 to 12%, average 3% blue mold decay in all stages of 
development .. .” 


8. On December 30, 1958, at approximately 2 p.m., subse- 
quent to receipt of the telegram set out in Finding of Fact No. 
5, Rubin again telephoned Rountree and advised Rountree that 
a Government inspection had been made of the carload of 
tangerines and that the results of said inspection revealed 0 
to 12% decay averaging 5%, 2 to 12% soft averaging 6%, 
and some undersize but no percentage of undersize. No such 
Government inspection had been made. Relying on the purported 
inspection Rountree told Rubin to turn the carload of tangerines 
over to Musante & Canty, Inc., of Boston, Massachusetts. 
During said conversation, Rubin requested that he be allowed 
to handle the car but this request was denied by Rountree. 


9. Mutual Produce, Inc., sold 141 boxes of the tangerines for 
the account of respondent and the net proceeds of the sale, 
$431.07, were remitted to respondent, who, in turn, forwarded 
this remittance to complainant. On December 30, 1958, Mutual 
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Produce, Inc., turned over to Musante & Canty, Inc., the balance 
of the boxes of tangerines. 


10. On December 30, 1958, at 10 p.m., the partial carload 
of tangerines was inspected by the National Perishable Inspec- 
tion Service, Inc., and the certificate covering said inspection 
reads, in part, as follows: 


“Killarney Rose Brand. Killarney Fruit Co. Killarney, 
Fla. Sizes 150 to 210, Full to many slack packs. Fruit 
clean. Mature. Fairly well to well formed. Fruit irregu- 
larly sized—many small for size packed. 15 to 20% of 
fruit pale color; 10 to 12% of fruit shows green tinge, 
balance well colored. Fine to medium coarse skin tex- 
ture. Range 2 to 12, average between 5 and 6% soft, 
balance firm. Average 2% defects. Fairly good quality. 
0 to 12, average between 3 and 4% blue mold decay. 0 
to 6, average between 2 and 3% rind breakdown.” 


11. Egan, Fickett & Company, Inc., upon learning from 
Musante & Canty, Inc., that a Government inspection had not 
been made of the carload of tangerines, advised respondent 
by telegram dated December 31, 1958, that “. . . We requested 
Government inspection . . . expect you to pay full price.” Re- 
spondent replied: “With reference to Pacific 41667 rejected 
account decay Softness and Undersize Note Rubin pleaded with 
you to let us handle to conclusion to minimize your loss since 
our labels were used instead you insisted that we immediately 
instruct our connection to turn car over to Musante and Canty 
which naturally relieves us of further obligations.” 


12. Musante & Canty, Inc., sold the remaining boxes of 
tangerines between December 31, 1958, and January 7, 1959, 
and rendered an account sales to complainant, which reflected 
the amount of $205.11 as the net proceeds of the sale. This 
amount was remitted to complainant. 


13. A formal complaint was filed on June 24, 1959, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The evidence is undisputed that Nathan Rubin telephoned 
John Rountree on December 30, 1958, and advised that its 
customer was complaining of the condition and size of the 
tangerines. Rountree told Rubin to obtain a federal inspection. 
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Later that same day Rubin advised Rountree of the results of 
a purported federal inspection. Apparently, there was some 
discussion at that time of an allowance but no agreement was 
reached in the matter. It also appears that Rubin asked Rountree 
to allow Mutual Produce, Inc., to resell the tangerines for com- 
plainant’s account but this was refused. Rountree told Rubin to 
turn the fruit over to Musante & Canty, Inc., which respondent 
did. 

The evidence shows that no federal inspection was made of 
the tangerines at Boston. Rubin testified that he thought 
the inspection results obtained from Mutual Produce, Inc., and 
relayed to Rountree were from a federal inspection but this is 
not convincing. It is noted that the results reported are different 
from the private inspections obtained by Mutual Produce, Inc. 


It is not clear from the evidence whether complainant took 
the fruit back with the understanding that respondent would 
be held liable for damages, if any, or whether complainant 
acquiesced in the rejection and was relieving respondent of any 
further liability for the purchase price. It is unnecessary to de- 
cide this question, however, because even assuming that com- 
plainant agreed to rescind the contract it was induced solely by 
Rubin’s material misrepresentation that a federal inspection had 
been made of the tangerines. Such agreement was avoidable at 
complainant’s option. Phil Peck Co., Inc. v. Di Gioia, 10 A.D. 
721. When complainant found out about the misrepresentation, 
it notified respondent of that fact and insisted on payment of 
the purchase price. 


In view of the fact that this was an f.o.b. sale, complainant 
was required to deliver the tangerines to the carrier in suitable 
shipping condition, that is, in a condition which, if the shipment 
was handled under normal transportation service and condi- 
tions, would assure delivery without abnormal deterioration at 
destination, Boston, Massachusetts (7 CFR 46.24 (i) (j)). There 
is no evidence of abnormal transportation service and condi- 
tions. The inspection certificate covering the first inspection of 
the carload of tangerines on December 27, 1958, at Boston, Mas- 
sachusetts, by the National Perishable Inspection Service, Inc., 
is not in evidence, and there is no evidence in the record which 
establishes that the results of said inspection reflected that the 
carload of tangerines were abnormally deteriorated on arrival 
at Boston. The second inspection by the National Perishable In- 
spection Service, Inc., on December 30, 1958, did not reflect any 
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abnormal deterioration. The certificate covering said inspection 
reflects only decay ranging from “0 to 12, average 3 and 4% 
blue mold decay.” This is not sufficient deterioration to indicate 
lack of suitable shipping conditions in view of the fact that a 
tolerance of 3% is allowed by United States Standards for 
Florida Tangerines for the grade of U.S. No. 1 in delivered 
sales (7 CFR 51.1819). Haines Assn. v. Robinson & Gentile, 10 
A.D. 968. It is to be noted that the report of the Railroad 
Inspection Agency of its inspection on December 30, 1958, shows 
decay ranging from 0 to 12% averaging 3%. It is, therefore, 
concluded that the tangerines were in suitable shipping condi- 
tion at the time of shipment. 


Respondent, in its brief, contends that “Complainant should 
have allowed Respondent to handle the car (and remaining fruit 
therein) to conclusion in order to minimize Respondent’s poten- 
tial loss, especially where Complainant knew of Respondent’s 
ability by past performance, of its accomplishments on a portion 
of the car in question, and did not show that complainant’s 
agent would have performed equally as well as respondent in 
minimizing said loss.’”’ Respondent’s contention is not well taken. 
The evidence indicates that respondent refused to accept the 
carload of tangerines unless a 50 cent per carton allowance 
was granted. Complainant refused to grant such allowance 
because it did not feel that it was warranted by the results of 
the purported government inspection reported by respondent. 
Under these circumstances complainant had the alternative 
right of taking the fruit back to resell for the purpose of mini- 
mizing the loss. Its only obligation thereafter, was to use reason- 
able efforts to sell for the best price obtainable. Gerrard Co. v. 
Metzler and Sons, 12 A.D. 781. There is no evidence in the rec- 
ord which reflects that complainant or its agent breached this 
duty. The fact that respondent’s customer may have gotten a 
better price for the tangerines it handled does not establish 
that it could have disposed of the remaining tangerines at the 
same prices. There is no indication of lack of diligence or bad 
faith on the part of Musante & Canty, Inc., complainant’s agent, 
in selling the remaining tangerines which were not handled by 
respondent’s customer. It is concluded that the resale of the 
tangerines by Musante & Canty, Inc., was proper and that the 
account sales rendered by it to complainant may be used as a 
basis to determine the amount of damages sustained by com- 
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plainant, together with the account sales rendered by Mutual 
Produce, Inc. 

Respondent’s rejection of the carload of tangerines was in 
violation of section 2 of the act. The difference between the 
purchase price of $2,712.25 and the total net proceeds from 
the resales of $636.18, is $2,076.07. Complainant should be 
awarded reparation in the amount of $2,076.07, with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $2,076.07, plus interest 
thereon at the rate of 5 percent per annum from January 1, 
1959, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 6697) 


CooNEY & KORSHAK, INC. v. M. TROMBETTA & SONS, INC. PACA 
Docket No. 7828. Decided August 17, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


On the basis of the evidence, we conclude that it has not been established 
that respondent failed to sell the produce to the best advantage. The 
complaint is dismissed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on October 1, 1959, com- 
plainant seeks an award of reparation in the amount of $233.67, 
alleged to be the amount of damages sustained by complainant 
in connection with a carload of onions consigned to respondent 
to be sold for complainant’s account in June 1959. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Decem- 
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ber 10, 1959. A copy of the report of investigation was served 
upon complainant on the same date. Respondent filed an answer 
on December 21, 1959, in effect denying that complainant is 
entitled to recover the amount claimed, or any amount. Respond- 
ent alleges that the onions were sold to the best advantage 
according to the market conditions and the quality of the 
onions. 


Since the amount claimed is less than $500, the issues are 
determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant requested that the 
formal complaint with attached exhibits be accepted as its 
opening statement. Respondent filed an answering statement on 
February 17, 1960. 


FINDINGS OF FACT 


1. Complainant, Cooney & Korshak, Inc., is a corporation 
whose address is 1425 South Western Avenue, Chicago 8, Illinois. 


2. Respondent, M. Trombetta & Sons, Inc., is a corporation 
whose address is 29 Bronx Terminal Market, New York 51, 
New York. At the time of the transaction here involved, respond- 
ent was licensed under the act. 


3. On or about June 8, 1959, in the course of interstate com- 
merce, complainant consigned to respondent, to be sold for com- 
plainant’s account, a carload of yellow California onions 
consisting of 212 bags of Jumbos and 588 bags of Mediums, 
which had been shipped from Stockton, California, on May 29, 
1959, in car PFE 66447. 


4. On June 8, 1959, complainant diverted from Chicago, 
Illinois, to respondent at New York City the car of onions 
referred to in Finding of Fact 3. 


5. Respondent accepted the carload of onions upon arrival 
and sold the same for the account of complainant. On June 
19, 1959, respondent rendered an account sales to complainant 
showing gross returns of $1,436.75 and net proceeds in the 
amount of $356.32. Respondent remitted to complainant the net 
proceeds along with the account sales. 


6. The formal complaint was filed on October 1, 1959, which 
was within 9 months after accrual of the alleged cause of action. 
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CONCLUSIONS 


Complainant has alleged that respondent accepted the carload 
of onions which it sold for the account of complainant, and 
rendered an account sales which did not truly and correctly 
state the unit prices for which the onions were sold and did not 
truly and correctly state the total of the gross sale, thus failing 
truly and correctly to account. 


Respondent alleges in its answer that when the carload of 
onions arrived in New York, respondent was strongly advised 
by its salesman not to accept delivery of the car since it might 
not realize freight charges, as the produce pier was full of 
onions which were not selling. Respondent states further the 
hot weather, heavy supply, and no demand resulted in many 
cars of onions being refused, and that good onions were sold 
by the railroad for $1 per bag, as good as the quality involved 
in this proceeding, and some better. 


The burden of proof rests upon complainant in this proceeding 
to establish by a preponderance of the evidence that respondent 
rendered an accounting which did not correctly state the unit 
prices for which the onions were sold, or the total gross amount 
of the sale. We think complainant has failed to sustain that 
burden. Complainant’s Exhibit No. 2, attached to the complaint, 
tends to support respondent’s position. This exhibit is a copy of 
a telegram sent by respondent to complainant on June 9, 1959, 
which states, “SUPPLY ONIONS HEAVY DEMAND SLOW 
EXPECT LOWER PRICE ABLE PLACE CAR ELSEWHERE 
BETTER ADVANTAGE DO SO OTHERWISE WILL DO OUR 
BEST PACIFIC 66447.” Complainant’s Exhibit 3 is complain- 
ant’s reply to that telegram, as follows: “RETEL PFE 66447 
DON’T WORRY ABOUT MARKET ONION DEMAND CON- 
DITIONS IMPROVING.” Complainant is seeking to recover 
through this proceeding the average price of onions based upon 
Market News Reports for the period during which this car was 
handled. At the time of the Department’s investigation of this 
matter prior to the filing of the formal complaint, the investi- 
gator was unable to verify the accounting rendered by respond- 
ent due to inadequacies of respondent’s records. Respondent’s 
explanation for its failure to assign a lot number to the onions 
in question was to the effect that respondent did not consider it 
necessary as it had only the one car of onions at that time. 


It is a generally accepted principle of law that an agent must 
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exercise ordinary and reasonable care, diligence and skill in 
the performance of his duties for his principal, and if he negli- 
gently fails to do so, he is liable to his principal for the resultant 
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damages. However, it has repeatedly been held in these proceed- 
ings under the act that an agent does not insure the success of 
an undertaking or guarantee against mistakes or errors of judg- 
ment. C. L. Stratton v. Texas Fruit Co., 15 A.D. 1350; North- 
western Fruit Co. v. Cooperative Producers Inc., et al, 15 A.D. 
144, On the basis of the evidence, we conclude that it has not 
been established by competent evidence that respondent failed 
to sell the subject onions to the best advantage. We conclude 
further that complainant has failed to prove by a preponderance 
of the evidence that respondent failed to render a true and cor- 
rect accounting covering the onions in question. Since respondent 
has remitted the net proceeds received from the sale of the 
onions, we find that respondent is not indebted to complainant 
in any amount. It follows that the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6698) 


SOUTHAMPTON PRODUCE DISTRIBUTORS v. D. C. FLORES & CO., 
Inc, PACA Docket No. 8059. Decided August 17, 1960. 


Admission of Liability 


Respondent, who admits the allegations of the complaint, is ordered to pay 
to complainant the amount due. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on March 16, 1960, in 
which complainant seeks reparation against respondent in con- 
nection with three truckloads of potatoes allegedly sold to re- 
spondent in the course of foreign commerce during January and 
February 1960. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 31, 1960. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on or about April 7, 1960. 
Respondent filed an answer to the formal complaint on July 18, 
1960, admitting, in substance, the allegations of the complaint. 
Accordingly, the issuance of an order without further procedure 
is appropriate pursuant to section 47.8(d) of the rules of prac- 
tice (7 CFR 47.8(d)). 


Complainant is an individual, Harold Feinberg, doing business 
as Southampton Produce Distributors, whose address is Butter 
Lane, Bridgehampton, New York. Respondent, D. C. Flores & 
Co., Inc., is a corporation whose address is 922 East 163rd 
Street, New York, New York. At the time of the transactions 
involved herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
respondent of section 2 of the act (7 U.S.C. 499b). Accordingly, 
within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,560.54, the amount of 
damage to which complainant is entitled as a result of the viola- 
tion found herein, with interest thereon at the rate of 5 percent 
per annum from March 1, 1960, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6699) 


NAVAJO MARKETING COMPANY v. AL KAISER & BRos. PACA 
Docket No. 7551. Decided August 18, 1960. 


Rejection Without Reasonable Cause— 
Damages 


It is concluded that there was no breach of the contract on the part of com- 
plainant and that the rejection of the shipment by respondent was with- 
out reasonable cause. Complainant is awarded damages in the full 
amount of the contract price plus interest. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 16, 1958, it 
is alleged that complainant sold to respondent one carload of 
lettuce, consisting of 640 cartons at $1.75 per carton plus 15 
cents for vacuum cooling, or a total price of $1,216; that the 
lettuce was inspected and accepted at shipping point by respond- 
ent’s buying broker; that the shipment was delivered to respond- 
ent at Chicago, Illinois, in compliance with the contract; but 
that respondent failed and refused to accept it. Complainant 
alleges that it was unable to find another purchaser and that the 
lettuce was finally abandoned to the carrier. Claim is made for 
the full amount of the contract price. 

A copy of the complaint and a copy of the report of investiga- 
tion were served upon respondent on February 13, 1959. A copy 
of the report of investigation was served upon complainant on 
February 16, 1959. Respondent’s answer and counterclaim was 
filed on March 4, 1959. 

Respondent contends that complainant warranted the lettuce 
to be U. S. No. 1 grade, but that the lettuce which complainant 
tendered for delivery was not of that grade. Respondent states, 
further, that the lettuce was abnormally deteriorated upon ar- 
rival at destination and was not in suitable shipping condition 
when shipped. Respondent also contends that complainant failed 
to use reasonable diligence in the disposition of the shipment 
after it was rejected. For counterclaim, respondent alleges that 
if the lettuce had been of the grade and condition as warranted, 
it would have had a net value of $1,402.93 on the Chicago market, 
and respondent claims damages in this amount. 

An oral hearing was held at Chicago, Illinois, on November 
3, 1959. Both parties were represented by counsel. Complainant 
introduced the deposition of J. W. Price. Fred Kaiser and Hyman 
Stein testified and the deposition of Nate Spector was received 
for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, J. W. Price, is an individual, doing business 
as Navajo Marketing Company, whose address is 5230 North 
17th Street, Phoenix, Arizona. At the time of the transaction 
involved in this proceeding, complainant was licensed under the 
act. 
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2. Respondent is a partnership composed of Al Kaiser, Fred 
Kaiser, Harvey Kaiser, and Fanny Kaiser, doing business as Al 
Kaiser & Bros., whose address is 216 South Water Market, Chi- 
cago, Illinois. At the time of the transaction involved in the 
proceeding, respondent was licensed under the act. 


8. On or about October 22, 1958, in the course of interstate 
commerce, complainant sold to respondent one carload of lettuce, 
consisting of 640 two-dozen size cartons, for $1.75 per carton, 
f.o.b. shipping point, plus 15 cents per carton for vacuum cool- 
ing, or a total invoice price of $1,216. The purchase was nego- 
tiated by Nat Spector, who acted as broker for respondent. At 
the request of said broker, complainant delayed shipment of 
said carload of lettuce for one day after purchase. 


4. On or about October 23, 1958, complainant shipped from 
Willcox, Arizona, to respondent at Chicago, Illinois, car PFE 
61129, containing 640 cartons of lettuce. The shipment arrived 
at Chicago, Illinois, on or about October 27, 1958, which is 
normal transit time. 


5. On October 27, 1958, at respondent’s request, the ship- 
ment was inspected at Chicago, Illinois, by a Federal inspector 
who certified the quality, condition, and grade of the lettuce to 
be as follows: 


“Quality: Fairly well trimmed, mostly clean, many 
slightly dirty, outer leaves green to light 
green. Average approximately 32% hard, 
41% firm, 24% fairly firm. Grade defects 
average 9%, mostly worm damage, includ- 
ing 3% soft. 


“Condition: In half of samples none, remainder 1 head 
per carton, average 2% damaged by Tip- 
burn. In most samples from 1 to 7 heads 
per carton, in many none, average approxi- 
mately 10% damaged by reddish discolora- 
tion following bruising affecting outer 
leaves and 3 to 5 head leaves. In most 
samples none, in many 1 to 2 heads per 
carton, average 2% decay, Bacterial Soft 
Rot, generally in advanced stages, affecting 
compact portion of head. Remainder fresh 
and crisp. 


i 


NAVAJO MARKETING CO. v. AL KAISER & BROS. 897 
Cite as 19 A.D. 894 


“Grade: Now fails to grade U. S. No. 1, 73% hard 
or firm only account condition factors.” 


6. On or about October 27, 1958, respondent notified com- 
plainant that the shipment was rejected at Chicago, Illinois, due 
to its defective condition. On or about October 29, 1958, com- 
plainant notified respondent that the shipment would be disposed 
of elsewhere for respondent’s account. 


7. On or about October 29, 1958, complainant turned the 
shipment over to L. Gillarde and Sons Company for sale on 
consignment. L. Gillarde and Sons Company forwarded the ship- 
ment to M. Singers Sons at New York City, New York. On or 
about November 3, 1958, M. Singers Sons notified Gillarde that 
due to condition and decay, the lettuce could not be sold for 
enough to pay the freight charges. On or about November 5, 
1958, complainant notified Gillarde that the shipment should be 
abandoned to the carrier. 


8. Although demand has been made, respondent has not 
paid complainant all or any part of the purchase price of the 
shipment of lettuce involved in this proceeding. 


9. The formal complaint was filed on December 16, 1958, 
which was within 9 months after the accrual of the cause of 
action. 


CONCLUSIONS 


The carload of lettuce in this case was purchased by Nat 
Spector, as broker for respondent, on October 22, 1958. Spector 
had inspected a few cartons of lettuce in complainant’s cooler 
during the morning of October 22, 1958. There is no evidence, 
however, that the lettuce in car PFE 61129 was the same lettuce 
which Spector had examined. It appears that Spector was in- 
specting the lettuce in the cooler to ascertain the condition and 
quality of the general run of lettuce which complainant had 
available that day, rather than inspecting the specific lot of 
lettuce which was loaded in car PFE 61129. In fact, the evidence 
indicates that some of the lettuce in this car had been loaded 
during the afternoon of October 21, 1958. Thus, in making his 
inspection of the lettuce on the floor of the cooler on October 
22, Spector could not have examined the lettuce which had been 
previously removed from the cooler and loaded into the car. 
From all of the circumstances of this case, it is concluded that 
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this was not a sale by inspection. Kirby & Little Packing Co. v. 
United Fruit & Produce, 16 A.D. 1066; Floyd N. Smith Company 
v. H. B. Frost Company, 19 A. D. 383. 

Respondent contends that complainant represented and war- 
ranted the lettuce to be U. S. No. 1 grade, but that the lettuce 
which complainant tendered for delivery was not in compliance 
with this warranty, in that the shipping point inspection report 
showed it to be U. S. No. 1, 73% hard and firm, whereas un- 
qualified U. S. No. 1 grade lettuce must be at least 75% hard 
and firm. As evidence that the lettuce was sold as U. S. No. 1 
grade, respondent offers Spector’s confirmation of sale containing 
this specification which was issued to both parties. However, the 
evidence discloses that Spector issued two different confirma- 
tions of this sale. The first was issued a day or two after the 
sale and contained no specification as to grade. The second 
confirmation containing the term “USONE” was not mailed 
to complainant until October 29, 1958, which was after the ship- 
ment had arrived at destination and after respondent had 
notified complainant that it was rejected. Thus the evidence 
on which respondent relies is a self-serving document issued 
after the controversy had arisen between the parties. It is con- 
cluded that this second confirmation is entitled to no weight, 
and that the first confirmation which contains no specification as 
to grade correctly reflects the terms of the contract between the 
parties. 

Respondent next contends that the lettuce which complainant 
tendered for delivery at Chicago on October 27, 1958, was in an 
abnormally deteriorated condition which indicated that it was 
not in suitable shipping condition when shipped. The significant 
condition factors, as revealed by the Federal inspection made 
at Chicago on the date of arrival, are an average of 2% dam- 
aged by Tipburn, an average of 10% damaged by reddish 
discoloration following bruising affecting outer leaves and 3 to 5 
head leaves, and an average of 2% Bacterial Soft Rot decay. 
These factors are insufficient to establish that this lettuce, sold 
without express warranty as to grade, quality, or condition, was 
abnormally deteriorated at destination, or that it was not in 
suitable shipping condition when shipped. United Fruit and Pro- 
duce Co. v. Goldstein Fruit and Produce Corporation, 15 A.D. 
32. 

As a final defense, respondent contends that complainant failed 
to exercise due diligence in mitigating damages after the ship- 
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ment was rejected, and that there would not have been a total 
loss if the lettuce had been resold at Chicago, rather than being 
moved to the New York market for resale. Respondent first 
notified complainant that the shipment was rejected on October 
27, 1958. On October 28, there was an exchange of telegrams 
between the parties in an unsuccessful effort to reach an under- 
standing regarding the shipment. On October 29, complainant 
turned the shipment over to L. Gillarde and Sons Company for 
resale, and notified respondent that the shipment was being sold 
for its account. Complainant did not restrict the manner in 
which Gillarde was to handle the shipment in any way. Gillarde 
promptly diverted the lettuce to M. Singers Sons in New York 
City for handling. The shipment arrived on or about November 
3, 1958, and M. Singers Sons notified Gillarde that it could not 
be sold for freight charges, due to its deteriorated condition. 
Accordingly, complainant authorized Gillarde to have the ship- 
ment abandoned to the carrier. 

There is no evidence of any negligence, delay, or bad judg- 
ment in the attempted resale of this shipment. The diversion of 
the shipment to another market for resale is not shown to have 
been unreasonable. Complainant testified that it is often difficult 
or impossible to resell a shipment of lettuce on the same market 
where it has been rejected by the original buyer. We have 
previously held that if, in the seller’s judgment, a resale can 
be made to better advantage by diverting it to another market 
than that at which it was rejected, and there is no indication 
of bad faith or lack of diligence in so doing, the validity of the 
Seller’s action will be upheld. The S. A. Gerard Company v. 
Metzler and Sons, Inc., 12 A. D. 781, 786. It is concluded that 
the diversion and attempted resale of this shipment was handled 
in a reasonable and diligent manner. 

It is concluded from the foregoing that respondent’s rejection 
of this shipment of lettuce was without reasonable cause and 
in violation of section 2 of the act. No recovery was made in 
the attempted resale of the commodity. Accordingly, damages 
should be awarded to complainant in the full amount of the 
purchase price of $1,216, plus interest, and the facts and cir- 
cumstances of this case should be published. The counterclaim 
Should be dismissed. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay complainant, as reparation, $1,216, with interest thereon 
at the rate of 5 percent per annum from November 1, 1958, 
until paid. 

The countercomplaint is dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6700) 


In re PROVOST AND SHAPIRO, INCORPORATED, PACA Docket No. 
8062. Decided August 18, 1960. 


Repeated and Flagrant Violations—Suspension 
of License—Consent Order 


Respondent admitted the violations charged and consented to the order 
issued. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by complaint filed July 21, 1960, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent violated section 2 
of the act by failing and refusing truly and correctly to account 
and make full payment promptly for perishable agricultural 
commodities received on consignment in interstate commerce, 
and section 9 of the act by failing to keep proper accounts and 
records. Suspension of respondent’s license was recommended. 


A copy of the complaint was served upon respondent on July 
27, 1960. Respondent filed an answer on August 10, 1960, in 
which it waived oral hearing, admitted the allegations of the 
complaint and agreed and consented to the issuance of an order 
providing for the suspension of respondent’s license for a period 
of 60 days, provided that such suspension shall be suspended 
and not become effective unless respondent commits a violation 
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of said act during the next two years following issuance of said 
order. Respondent’s admission of the allegations, waiver of oral 
hearing, and consent were conditioned upon complainant’s agree- 
ing to the issuance of such an order, otherwise it denied the 
allegations and requested an oral hearing. Complainant consented 
to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Provost and Shapiro, Incorporated, is a 
corporation whose address is 294 Washington Street, New York, 
New York. The officers of respondent are Herman Shapiro, 
president and sole stockholder, and Nettie Shapiro, secretary. 


2. Pursuant to the licensing provisions of the act, License 
No. 170003 was issued to respondent on April 15, 1957. This 
license is presently in effect. 


3. During the period February through April 7, 1960, re- 
spondent received on consignment six shipments of various 
perishable agricultural commodities in interstate commerce and 
after having sold said commodities, failed truly and correctly 
to account and remit to the consignors in that it rendered ac- 
countings for less than the correct amounts due and remitted 
to the consignors said lesser amounts. Following a subsequent 
investigation by the complainant, respondent made restitution 
of the underpayments to the respective consignors. 


4. During the period October 1957 through June 8, 1960, 
respondent failed to keep such accounts, records, and memo- 
randa as would fully and correctly disclose all transactions in- 
volved in its business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent repeatedly and flagrantly violated section 2 of the act (7 
U.S.C. 499b). By reason of the facts set forth in Finding of 
Fact 4, respondent violated section 9 of the act (7 U.S.C. 499i) 
and the regulations issued thereunder (7 CFR 46.15). 


Respondent filed an answer in which it admitted the allega- 
tions of the complaint and consented to a suspension of its 
license under the conditions outlined in the Preliminary State- 
ment. Complainant, after taking into consideration the fact 
that respondent made restitution to the shippers involved herein, 
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has consented to and recommended the issuance of such an order. 
Accordingly, pursuant to section 47.26(b) of the rules of 
practice, such an order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 60 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity 
for hearing, to have, within two years from the effective date 
of this order, again violated the act. 


This order shall become effective 11 days after the date 
hereof. Copies of this order shall be served upon the parties. 


(No. 6701) 


ARID ZONE FARMS v. THE ISAACSON COMPANY, INC., AND/OR 
W. R. HARSIN. PACA Docket No. 7656. Decided August 19, 
1960. 


Acceptance—Reasonable Value 


Ua the basis of the evidence, it is decided that no contract was effected be- 
tween complainant and respondent Isaacson with respect to this ship- 
ment and this respondent is liable to complainant for the reasonable 
value of the produce received. The complaint against respondent Harsin 
is dismissed. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on April 17, 1959, in 
which it is alleged that complainant sold to respondent, The 
Isaacson Company, Inc., which we shall refer to herein as 
“Isaacson,” a carload of lettuce for a total invoice price of 
$792.70; that the transaction was negotiated by respondent W. 
R. Harsin (hereinafter referred to as Harsin) who acted as 
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Isaacson’s broker; that the shipment was received and accepted 
by Isaacson; and that said respondent failed or refused to pay 
any part of the invoice price. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
Isaacson on May 18, 1959, and upon respondent Harsin on 
May 22, 1959. A copy of the report of investigation was served 
upon complainant on May 19, 1959. A supplemental report 
of investigation dated June 4, 1959, was also served upon the 
parties. Respondent Isaacson filed an answer on June 1, 1959, 
and a supplemental answer on June 15, 1959. No answer was 
filed by respondent Harsin. 


In its answer, respondent Isaacson denies the contract as 
alleged in the complaint and avers that the shipment in question 
was placed with it for sale on consignment for complainant’s 
account and that it placed the shipment with Phil Dattilo & 
Company of Cincinnati, Ohio, for sale on consignment and so 
notified respondent Harsin. It is alleged further in Isaacson’s 
answer that an accounting was received from Phil Dattilo & 
Company, and that this accounting and a check for $61.43, repre- 
senting the net proceeds obtained from the sale of the lettuce, 
were sent to complainant, but that complainant failed and refused 
to accept such accounting and payment. 


An oral hearing was held at Chicago, Illinois, on November 
4, 1959. Complainant and respondent Isaacson were represented 
by counsel. Respondent Harsin did not appear and was not 
represented at the hearing. The deposition of Alfred P. Car- 
penter was received in evidence for complainant. Irving H. 
Isaacson testified for respondent Isaacson, and the depositions 
of H. E. Comer, David R. Gipe, and J. Bud Vukasovich were 
received for this respondent. Briefs were filed in behalf of com- 
plainant and respondent Isaacson. 


FINDINGS OF FACT 


1. Complainant, Arid Zone Farms, is a corporation whose 
address is P. O. Box 568, Phoenix, Arizona. 


2. Respondent, The Isaacson Company, Inc., is a corporation 
whose address is 1144 West 14th Place, Chicago, Illinois. At the 
time of the transaction involved in this proceeding, this respond- 
ent was licensed under the act. 


8. Respondent, W. R. Harsin, is an individual whose address 
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is 4525 North 11th Avenue, Phoenix, Arizona. At the time of 
the transaction involved in this proceeding, this respondent was 
not licensed under the act, but was subject to license. 


4. On or about December 11, 1958, in the course of interstate 
commerce, respondent Harsin, acting as a broker for respondent 
Isaacson, entered into an agreement with complainant for ship- 
ment of a carload of lettuce to Isaacson, to be sold on consign- 
ment for complainant’s account at a guaranteed minimum price 
of $1 per carton, f.o.b. shipping point, plus 15 cents per carton 
for vacuum cooling. 


5. On or about December 11, 1958, respondent Harsin in- 
formed respondent Isaacson that car PFE 48637 containing 406 
2-14 dozen size and 235 2 dozen size cartons of Arid Zone Brand 
lettuce could be obtained from L. T. Malone and/or complainant 
for sale on consignment. Harsin did not mention a guaranteed 
minimum price of $1 per carton. Isaacson agreed to handle the 
car on consignment for the shipper’s account. 


6. On or about December 12, 1958, complainant diverted 
car PFE 48637, which had been shipped from Mesa, Arizona, 
on December 10, 1958, to respondent Isaacson at Chicago, IIli- 
nois, where it arrived on or about December 14, 1958. 


7. On or about December 15, 1958, respondent Isaacson noti- 
fied respondent Harsin that the carload of lettuce could not be 
sold at Chicago, but that it could be placed with the Phil Dattilo 
Company at Cincinnati, Ohio, for sale on consignment. Respond- 
ent Harsin subsequently informed respondent Isaacson that it 
was agreeable to handle the shipment in this manner. 


8. On or about December 15, 1958, respondent Isaacson 
diverted the lettuce in car PFE 48637 to Phil Dattilo & Company 
at Cincinnati, Ohio, for sale on consignment. 


9. On or about December 31, 1958, Phil Dattilo & Company 
rendered an accounting of the sale of the lettuce to respondent 
Isaacson, accompanied by payment of the net proceeds in the 


amount of $61.43. 


10. On or about January 9, 1959, respondent Isaacson for- 
warded the account of sales and a check in the amount of $61.43 
to complainant. Subsequent to the filing of the complaint 
herein, complainant notified the Department that it refused to 
accept respondent Isaacson’s check for the net proceeds, and 
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the check was returned to Isaacson. No payments have been 
made on account of this transaction. 


11. The formal complaint was filed on April 17, 1959, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Alfred P. Carpenter, sales manager for complainant and for 
the L. T. Malone Company, which are interrelated organizations, 
testified by deposition that on December 11, 1958, he made an 
agreement with respondent Harsin to divert car PFE 48637 
containing 406 cartons of 2-14 dozen size and 235 cartons of 2 
dozen size lettuce to respondent Isaacson, with a guaranteed 
price of $1 per carton, plus 15 cents for vacuum cooling, and 
that the shipment was diverted to Isaacson on December 12, 
1958, on the basis of this agreement. Carpenter testified, further, 
that though an oversight, complainant did not invoice the 
shipment until December 17, 1958, and by that date respondent 
Harsin had informed him that Isaacson had sold the 2-14 
dozen size lettuce for $1.05 per carton and the 2 dozen size 
for $1.15 per carton, f.o.b. origin basis, plus 15 cents vacuum 
cooling. Therefore, Carpenter had an invoice made up showing 
an f.o.b. sale, setting forth these prices as the contract prices. 


Carpenter testified that this invoice was prepared on December 
17, 1958, but the postmark on the envelope shows it was not 
mailed from Phoenix, Arizona, until December 19, 1958. It was 
received by respondent Isaacson on December 22, 1958, and this 
was the first notice this respondent had of the purported sale. 
Respondent Isaacson immediately replied by telegram, which} 
reads, in pertinent part, as follows: 


“RD-48637 SHIPPED 10TH INVOICED BY ARID- 
ZONE 17TH POSTMARKED 19TH WE ADVISED 
ON 11TH BY HARSIN THIS CAR ON CONSIGN- 
MENT FROM MALONE UPON ARRIVAL CHICAGO 
15TH ADVISED HARSIN BY PHONE COULD NOT 
SELL BUT COULD CONSIGN CINCINNATI HE 
PHONED LATER ADVISING OKAY WITH SHIP- 
PER WIRED HIM SAME DAY CONSIGNED CIN- 
CINNATI WILL MAIL PROCEEDS AS SOON AS 
RECEIVED.” 


Irving H. Isaacson, witness for respondent Isaacson, testified 
at the hearing that respondent Harsin was retained as Isaacson’s 
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broker in November 1958. He was instructed to solicit both 
purchases and consignments of lettuce. However, before any 
transaction was made, Harsin was required to notify Isaacson 
and obtain permission to enter into the contract. On December 
11, 1958, Harsin informed Isaacson by telephone that he could 
obtain from L. T. Malone car PFE 48637 containing 406 2-14 
dozen size and 235 2 dozen size cartons of Arid Zone Brand let- 
tuce for sale on consignment. No mention was made to Isaac- 
son of any guaranteed minimum price. After approving the 
proposed consignment, this information was inserted on a regu- 
lar “car card” which Isaacson used as a record of such transac- 
tions, and which was received in evidence as respondent’s 
Exhibit 2. There is no information on this card to indicate that 
there was a guaranteed minimum price of $1 per carton, nor is 
there any indication that the transaction was subsequently 
changed to an outright sale at stated prices. 


Whatever offer complainant may have made to respondent 
Harsin with respect to this car of lettuce, there is no evidence 
that it was ever communicated to respondent Isaacson. Nor has 
it been established that there was such a course of dealings 
between the parties that Harsin was vested with apparent 
or implied authority to enter into the purported transaction on 
Isaacson’s behalf without the latter’s knowledge or consent. 
On the contrary, it appears that Harsin had been Isaacson’s 
broker for a brief time only, and that Harsin was required to 
obtain Isaacson’s approval before consummating any and all 
agreements. On the basis of the evidence, we conclude that no 
contract was effected between complainant and respondent 
Isaacson with respect to the subject lettuce. Respondent Isaac. 
son’s only liability under the circumstances of this case is for 
the reasonable value of the lettuce which he received from 
complainant. It has been shown that the lettuce was sold on 
consignment for net proceeds of $61.48. There is no indication 
in the record that the sale was not promptly and properly made 
or that the proceeds did not represent the fair market value of 
the lettuce. Accordingly, it is concluded that respondent’s liabil- 
ity with respect to this shipment will be satisfied upon the 
payment of the net proceeds in the amount of $61.43 to com- 
plainant, without interest. 

In order to give respondent Isaacson an opportunity to settle 
its liability to complainant on the basis indicated, this proceeding 
as to Isaacson shall be held in abeyance for the time being. 
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If respondent Isaacson does not within a reasonable time tender 
payment of $61.43, such failure will be a violation of section 2 
of the act. 


In its complaint, complainant pleads in the alternative that 
in the event it is found that respondent Isaacson is not liable 
under the contract as alleged, the respondent Harsin be held 
liable for failure to perform “all the specifications and duties” 
of a broker, “or for any misrepresentation.” Harsin filed no 
answer in this proceeding and is, therefore, in default. The rules 
of practice, 7 CFR 47.8(c), provide in part that the failure of 
a respondent to file an answer shall constitute an admission of 
the facts alleged in the complaint. 


The “facts” thus admitted are that complainant sold to re- 
spondent Isaacson a carload of lettuce at a guaranteed price of 
$1 per carton, that the contract of sale was negotiated by Har- 
sin, acting as broker, that pursuant to this contract complainant 
shipped the lettuce to Isaacson, and that Isaacson accepted the 
lettuce, but has failed or refused to pay the purchase price. 


It is our opinion, and we so conclude, that even taking the 
allegations of the complaint as to this shipment of lettuce as 
being admitted by Harsin, no cause of action has been stated 
against him. Accordingly, the complaint as to respondent Harsin 
should be dismissed. Woodrow Johns Co. v. John C. Moritz 
Company and or William R. Harsin, 19 A. D. 537; Woodrow 
Johns Co. v. Sikeston Fruit and Produce Co. and or W. R. Har- 
sin, 19 A. D. 547. 


ORDER 


The complaint as to respondent W. R. Harsin is hereby dis- 
missed. 


This proceeding is held in abeyance as to respondent The 
Isaacson Company, Inc. pending the issuance of a further order 
herein. 


Copies of this order shall be served upon the parties. 


(No. 6702) 


CAROLINA POTATO SERVICE, INC. v. JOE BELSON. PACA Docket 
No. 7729. Decided August 22, 1960. 
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Contract—Failure to Prove—Dismissal 


Since complainant failed to sustain the burden of proving the existence of 
the alleged contract, the complaint is dismissed. 


Gardner and Nelson, of Columbia, South Carolina, for complainant. Mr. 


LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on July 14, 1959, in which 
it is alleged that respondent contracted to sell to complainant 
two carloads of Idaho Utility potatoes for $3.15 per hundred- 
weight, delivered in Columbia, South Carolina, the first carload 
to be delivered May 7 or 8, 1959, and the second 12 days later. 
Complainant alleges, further, that respondent failed and refused 
to ship the potatoes and complainant was compelled to purchase 
supplies elsewhere at a loss of $895.85, for which amount claim 
is made. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent 
on August 6, 1959. A copy of the report of investigation was 
served on complainant on the same day. Respondent’s answer 
was filed on August 24, 1959. 

An oral hearing was held at Chicago, Illinois on February 
25, 1960. The depositions of Louise C. Flowers, H. T. Flowers, 
and Marie F. Collum were received for complainant. Respond- 
ent was represented at the hearing by counsel and Joe Belson 
testified in his own behalf. Briefs were filed by both parties. 


FINDINGS OF FACT 

1. Complainant, Carolina Potato Service, Inc., is a corpora- 
tion whose post office address is Box 446, West Columbia, South 
Carolina. 

2. Respondent is an individual, Joe Belson, whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of 
the transaction involved in this proceeding, respondent was 
licensed under the act. 


8. Complainant has failed to sustain the burden of proving 
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by a preponderance of the evidence that respondent contracted 
to sell two carloads of potatoes to complainant for delivery in 
May, 1959. 


4, The formal complaint was filed on July 14, 1959, which 
was within nine months after the accrual of the alleged cause 
of action. 


CONCLUSIONS 


The principal evidence of the purported contract in this case 
is contained in a handwritten letter dated April 27, 1959, alleged 
to have been written by Marie F. Collum, President of Carolina 
Potato Service, Inc., to Mr. Belson, confirming the contract 
which the parties had entered into that day in the course of a 
telephone conversation. A handwritten reconstruction of this 
letter is attached as an exhibit to the complaint, but no effort 
was made in any of the testimony offered by complainant to 
identify this document or to qualify it for admission in evidence. 
This purported letter was recited to Mr. Belson during the 
course of the investigation and he denied ever having seen or 
received such a letter. This denial was reaffirmed by Mr. Belson 
in bis oral testimony. 


Without the letter of confirmation, there is no proof of the 
existence or terms of the contract on which complainant bases 
it’s case. In her deposition, Mrs. Collum said that she had a tele- 
phone conversation with Mr. Belson on April 27, 1959, concern- 
ing the purchase of potatoes. She said, “I bought two cars (of 
potatoes) at $3.15 per hundred pounds, one car to arrive by 
May 7 or 8, 1959; the second car to arrive about twelve days 
later.”’ No details of the conversation were given to support this 
conclusion. She said nothing about the kind, grade, size or 
quality of the potatoes, nor did she mention any of the terms 
of sale. Louise C. Flowers testified that she read the purported 
letter of confirmation, but she adds nothing to the details of 
the alleged contract, other than the fact that the letter thanked 
Mr. Belson for shipping the cars on open account. 


The only other evidence of the alleged contract is a telegram 
from complainant to respondent dated May 13, 1959, in which 
some of the terms of the contract are recited and a demand is 
made upon respondent for the payment of damages for failure 
to ship the potatoes. This telegram is a self serving document 
which was sent after the controversy between the parties had 
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arisen. As such, it has no value in establishing what the contract 
was between them at the time it was entered into. 

Respondent denies that he entered into any contract with 
Mrs. Collum for the sale of potatoes to be delivered in May 1959. 
He denies that he would sell potatoes to complainant on open 
account, because of an unsatisfactory business transaction he 
had had with the corporation in the previous year, and for the 
further reason that complainant had no credit rating in the 
standard trade publications. Respondent admits having had 
several telephone conversations with Mrs. Collum in April and 
May, 1959, in which he quoted prices for potatoes, but he states 
that no contract was made between them because he insisted 
that he would not ship any potatoes until he received the money 
for them in advance. 

It is concluded that complainant has failed to sustain its 
burden of proving the existence or terms of the contract under 
which recovery of damages is sought in this proceeding. Ac- 
cordingly, the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 6703) 


H. W. HAGUE v, THE CAVALIER-GULLING-WILSON Co. PACA 
Docket No. 7537. Decided August 22, 1960. 


Failure to Sustain Burden of Proof—Dismissal— 
Counterclaim—Advance 


As complainant failed to prove a contract of sale or that he acted as re- 
spondent’s agent, the complaint is dismissed. Respondent has estab- 
lished the charges in its counterclaim, 7.e., that this was a consignment 
transaction, that respondent advanced $1,000 to complainant, and that 
complainant failed to return the unearned portion of the advance to 
respondent. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Ashman, 
Zeile, Portman & Hadley, of Cleveland, Ohio, for respondent. Mr. Gil- 
bert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department on 
January 20, 1959, it is alleged that complainant agreed to act 
as broker for respondent in the purchase of watermelons from 
growers in Florida; that complainant was to receive the sum 
of $30 for each load purchased and shipped; and that respondent 
was to reimburse complainant for all money expended in obtain- 
ing watermelons from the growers and for Government inspec- 
tions on each load. Complainant alleges, further, that he pur- 
chased and paid for twenty-one carloads and four truckloads 
of watermelons under this agreement and shipped the same to 
respondent at Cleveland, Ohio, where they were received and 
accepted without protest; that complainant paid the sum of 
$3,641.10 for the purchase of the watermelons and $375 for Gov- 
ernment inspection fees, and, in addition, $750 is due complain- 
ant for his brokerage fees, making a total amount of $4,776.10 
due from respondent to complainant on account of the transac- 
tions in question; and that respondent has paid only $1,000 on 
account, leaving a balance of $3,766.10 due and owing to com- 
plainant, for which amount claim is made. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
February 20, 1959. A copy of the report of investigation was 
served on complainant on February 24, 1959. Respondent’s 
answer was received by the Department on March 6, 1959, and 
an amended answer and counterclaim was filed on October 
22, 1959. 

Respondent denies the contract alleged by complainant, and 
states that the watermelons were shipped by complainant for 
sale on consignment. Respondent alleges that the total net pro- 
ceeds derived from the sale of the watermelons received from 
complainant was $267.22 and that respondent paid complainant 
an advance of $1,000 on account of these shipments, and, there- 
fore, is entitled to, a refund from complainant in the amount 
of $732.78, for which amount respondent makes counterclaim. 

An oral hearing was held at Cleveland, Ohio, on November 
19, 1959. Both parties were represented by counsel. Stephen 
G. Hague, H. W. Hague, and William P. Anderson testified for 
complainant. Arthur M. Winter and John Goodnight testified 
for respondent. Briefs were filed by both parties. 
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FINDINGS OF FACT 


1. Complainant, H. W. Hague, is an individual whose Post 
Office address is Route 3, Box 514, Gainesville, Florida. At the 
time of the transactions involved in this proceeding, complainant 
was licensed under the act. 


2. Respondent, The Cavalier-Gulling-Wilson Company, is a 
corporation whose address is Northern Ohio Food Terminal, 
Cleveland, Ohio. At the time of the transactions involved in this 
proceeding, respondent was licensed under the act. 


3. On or about June 26, 1958, in the course of interstate 
commerce, complainant agreed to ship loads of watermelons 
from Florida to respondent at Cleveland, Ohio, for sale on 
consignment. 

4. Pursuant to said agreement, respondent shipped twenty- 


one carloads and four truckloads of watermelons to complainant. 
The disposition of these shipments was as follows: 


Shipping Net Net Other 

Car No. Date Proceeds Loss Disposition 

WFEX 73127 6/27/58 $196.26 $ 

SAL 79849 7/1/58 420.13 

SAL 28028 7/1/58 199.02 

FGE 39518 7/2/58 22 

SAL 28365 7/2/58 5.24 

FGE 39706 7/3/58 41.00 

SAL 89298 7/3/58 37.65 

FGE 34834 7/4/58 6.75 

WFE 67281 7/4/58 33.99 

FGE 59727 7/4/58 71.22 

FGE 57806 7/4/58 100.19 

SAL 89456 7/5/58 Abandoned 

WFE 71313 7/5/58 8.74 

BREX 74332 7/5/58 Abandoned 

FGE 39814 7/5/58 Abandoned 

FGE 57779 (57799) 7/7/58 Abandoned 

ART 30934 7/8/58 Abandoned 

ART 28093 7/9/58 Abandoned 

FGE 59372 7/9/58 Abandoned 

FGE 59113 7/9/58 Abandoned 

SAL 28008 7/10/58 Abandoned 

Truck 7/9/58 28.14 

Truck 7/9/58 84.90 

Truck 7/10/58 49.65 

Truck 7/12/58 20.20 


Total . Total Net Total 
Proceeds Loss Proceeds 
$763.26 $496.04 $267.22 
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5. On or about July 10, 1958, on complainant’s request, 
respondent paid complainant $1,000 as an advance payment on 
the expected net proceeds from the sale of complainant’s water- 
melons. No further payments have been made on account of 
this transaction and complainant has not refunded any of the 
unearned part of said advance payment. 


6. The complaint was filed on January 20, 1959, which was 
within nine months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


Complainant contends that he purchased the twenty-one car- 
loads and four truckloads of watermelons involved in this pro- 
ceeding as agent or broker for respondent under an agreement 
reached in the course of a telephone conversation with Mr. 
Arthur Winter of respondent corporation on June 26, 1958. As 
proof of this purported contract, complainant offers only his 
oral testimony regarding the conversation, corroborated by the 
oral testimony of his brother, Steven Hague, who said that he 
heard the conversation of the parties on the extension telephone 
in complainant’s office. According to complainant’s testimony, 
it was agreed that he was to purchase two or three carloads 
of watermelons per day for respondent until such time as re- 
spondent should instruct him not to send any more, and that 
respondent was to pay complainant brokerage of $30 for each 
car purchased, plus $15 per car for Government inspections. 
This purported contract was never confirmed in writing and 
complainant did not issue confirmations or invoices on the ship- 
ments as they were shipped. Three months after the last ship- 
ment, complainant sent respondent a statement of account, 
accompanied by invoices on each of the shipments. 


Complainant’s belated statement of account, dated October 
13, 1958, called for the payment of $3,764.83, which included 
the cost of the watermelons in the amount of $3,639.83, plus 
$375 for Government inspection fees, and $750 for brokerage, 
less an advance payment of $1,000 which complainant had re- 
ceived from respondent. The statement and attached invoices 
were returned to complainant immediately upon receipt, ac- 
companied by respondent’s note which read: “These water- 
melons were all shipped on a consigned basis, as you well know.” 


Respondent denies that there was any agreement between 
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Mr. Winters and complainant whereunder complainant was to 
purchase watermelons as agent or broker for respondent. Mr. 
Winters testified that in the telephone conversation of June 26, 
1958, complainant offered to send watermelons to respondent 
to be handled for complainant’s account. Winters told respondent 
that if he could get some watermelons ready for shipment, he 
could send them to respondent at Cleveland and respondent 
would do the best it could with them on a consigned basis. 


The evidence in the case clearly favors respondent’s version 
of the agreement of the parties. Mr. Winters testified that his 
firm has never purchased watermelons outright in its entire 
history, but has handled hundreds of truckloads and carloads on 
a consignment basis. After the last shipment was disposed of, 
respondent issued account sales to complainant on each of the 
carloads and truckloads, showing the amounts for which the 
watermelons were sold, the amount of freight and cartage, the 
amount of respondent’s commission, and the net proceeds or net 
loss on each load. These account sales were mailed to complain- 
ant on July 17, 1958, together with the Railroad Perishable In- 
spection Agency reports of the arrival condition of the 
watermelons. Complainant received the account sales and the 
inspection reports without comment or objection. Complainant 
did testify, however, that the account sales were returned to 
respondent in October at the same time he issued the statement 
of account and invoices on the shipments. Respondent denies 
ever receiving the account sales back. 


Further indication that the parties treated the transaction 
as a consignment rather than a sale is the testimony regarding 
a visit which complainant made at respondent’s place of business 
on July 12, 1958. Complainant testified that he requested Mr. 
Winters to send a $3,000 payment on the watermelons which 
had been shipped, and that Mr. Winters said he would do so. 
However, when the check arrived, it was for only $1,000. Com- 
plainant then went to Cleveland to find out why he was not 
receiving payment for his watermelons. Complainant testified 
that he talked to Mr. Winters on Monday, July 17, 1958, and 
Mr. Winters told him that all of the carloads had been sold 
except the two which had arrived that morning, and that, 
“within the next couple or three days, I’ll be through with all 
of them and we will make an accounting and send you the 
money.” It was not until after the account sales were received 
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from respondent and the results of the transaction became ap- 
parent that complainant raised an objection. 

From all of the evidence, it is concluded that complainant has 
failed to sustain the burden of proving that he had purchased 
the watermelons involved in this proceeding as agent or broker 
for respondent, or that there was a contract of sale with respect 
thereto. Accordingly, the complaint should be dismissed. It is 
further concluded that respondent has established by reliable 
proof that complainant placed the watermelons with it for sale 
on consignment, and that the proceeds obtained from the sale 
of the shipments amounted to the net sum of $267.22. It is 
admitted that respondent paid complainant an advance of $1,000 
on account of this transaction, and that complainant has failed 
to refund the unearned portion of this advance to respondent. 
Complainant’s failure to refund the unearned portion of the 
advance to respondent is in violation of section 2 of the act. 
Accordingly, reparation in the amount of $732.78 should be 
awarded to respondent from complainant on respondent’s 
counterclaim, with interest, and the facts should be published. 


ORDER 


The complaint is dismissed. 

Within thirty days from the date of this order, complainant 
shall pay to respondent, as reparation on respondent’s counter- 
claim, the sum of $732.78, with interest thereon at five percent 
per annum from August 1, 1958, until paid. 

Copies of this order shall be served on the parties, and the 
facts shall be published. 


(No. 6704) 


CHINCHIOLO & COMPANY v. WERNIKOFF Bros. Co., INc. PACA 
Docket No. 7736. Decided August 23, 1960. 


Freight Charges—Liability 


It is concluded that the complaint was timely filed and that respondent’s 
liability to complainant was not discharged by the assignment proceedings 
for the benefit of respondent’s creditors. 


Mr. C. J. Van Duker, of San Francisco, California, for complainant. Bern- 
stein, Weiss, Hammer & Porter, of New York, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on December 1, 1958, 
complainant seeks reparation in the amount of $10,401.39, which 
is alleged to be the freight charges due on 11 carloads of juice 
grapes shipped on consignment to respondent by complainant 
during October 1954. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney on July 18, 1959. Copies of the 
report of investigation and the formal complaint were served 
upon respondent on July 20, 1959. 


Respondent filed an answer on August 28, 1959, denying the 
allegations of the complaint. By way of affirmative defenses, 
respondent avers that the complaint was not filed within the 
time prescribed by the act and that the complaint is further 
barred by the Statute of Limitations of the States of New Jersey 
and California. Respondent also alleges that it filed in the State 
of New Jersey a general assignment for the benefit of creditors 
in which the unpaid freight charges were duly listed, that the 
Pennsylvania Railroad participated with all other creditors in 
any and all dividends declared, that the final account of respond- 
ent’s assignee was allowed, and that, under New Jersey law, 
respondent was discharged from all debts and claims, including 
the claim in controversy. Respondent requested an oral hearing. 


By letter dated June 29, 1959, complainant’s attorney re- 
quested that the formal complaint be amended to increase the 
amount of damages claimed to $10,511.78. 


An oral hearing was held at New York City on January 29, 
1960, at which both parties were represented by counsel. Two 
witnesses appeared and testified, one for each side. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Philip Chin- 
chiolo, Joseph Chinchiolo, and Arthur J. Lewis, Jr., doing busi- 
ness as Chinchiolo & Company, whose address is 1005 East 
Harding Way, Stockton, California. 


2. Respondent, Wernikoff Bros. Co., Inc., is a corporation 
whose address is 210 Miller Street, Newark, New Jersey. At the 
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time of the transactions involved herein respondent was licensed 
under the act. 


3. During the period beginning on or about October 13, 1954, 
and ending on or about October 22, 1954, in the course of inter- 
state commerce, complainant shipped from Stockton, California, 
to respondent at Newark, New Jesey, 11 carloads of grapes on a 
consignment basis. It was understood that respondent would 
sell the grapes and pay over to complainant the net proceeds 
remaining after deducting various expenses paid or to be paid 
by respondent, including the freight charges between Stockton 
and Newark. 


4. Upon arrival at destination in Newark, New Jersey, re- 
spondent received and sold the 11 carloads of grapes. During 
the period beginning on or about November 12, 1954, and ending 
on or about December 6, 1954, respondent rendered to complain- 
ant account sales and net proceeds for each of the 11 carloads 
of grapes. Respondent’s account sales listed as an expense the 
freight charges from Stockton to Newark. Respondent did not 
pay the freight charges and complainant was so advised by the 
railroad on June 5, 1956. 


5. On or about November 9, 1956, in the Superior Court of 
the State of California in and for the County of San Joaquin, 
the Pennsylvania Railroad filed a complaint in Civil No. 63490 
against complainant to recover the freight charges, $10,401.39, 
due on the 11 carloads of grapes in controversy. On July 25, 
1958, judgment was entered in Civil No. 63490, after trial, 
whereby complainant was ordered to pay to the Pennsylvania 
Railroad the sum of $10,401.39, representing the unpaid freight 
charges on the 11 carloads of grapes, plus interest of $1,243.66, 
or a total judgment of $11,645.05, plus court costs of $26.50. At 
the request of the railroad, this amount was later reduced to 
$11,332.65. 


6. One-half of the sum of $11,332.65 was paid by complainant 
to the railroad on August 13, 1958, and the other half on Novem- 
ber 8, 1958. On December 17, 1958, a satisfaction of said judg- 
ment was duly recorded in the official records of the County 
Recorder of San Joaquin County, California. 


7. On or about April 20, 1956, respondent filed a general as- 
signment for the benefit of creditors in the Essex County Court, 
Probate Division, State of New Jersey, and an Assignee was 
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appointed for respondent. In the schedules accompanying said 
assignment, respondent listed the unpaid freight charges in- 
volved herein as a general claim due the Pennsylvania Railroad. 


8. On or about October 16, 1958, in the Essex County Court, 
Probate Division, State of New Jersey, judgment was entered 
ordering that the Final Account of respondent’s Assignee be 
allowed, and that the Assignee be discharged upon final distribu- 
tion and filing of the supplemental report. 


9. In the general assignment proceedings referred to in find- 
ings 7 and 8, the Pennsylvania Railroad received a dividend of 
$794.37, which sum was remitted to complainant in January 
1959, 


10. On or about February 20, 1959, in the Essex County 
Court, Probate Division, State of New Jersey, respondent’s 
Assignee filed his Supplementary Final Report in the matter of 
respondent’s general assignment for the benefit of creditors. 


11. The informal complaint was filed on December 27, 1956, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


It seems clear from the record in this proceeding that in 
October 1954, complainant shipped the 11 carloads of grapes 
to respondent for sale on a consignment basis; that respondent 
accepted and sold the 11 shipments at destination; that respond- 
ent furnished complainant with account sales and net proceeds 
covering each of the 11 shipments; that respondent’s account 
sales listed “freight” as an expense; and that complainant paid 
the freight charges after a judgment was entered in favor of 
the carrier against complainant in the Superior Court of the 
State of California, in and for the County of San Joaquin. Re- 
spondent neither alleged nor proved any breach of contract upon 
the part of complainant. 


There is no merit to respondent’s affirmative defense, as 
alleged in the answer, that the complaint was not timely filed. 
State statutes of limitation are not for consideration in this 
proceeding since section 6(a) of the act prescribes a limitation 
period of nine months after the cause of action accrues in which 
a person may apply to the Secretary by petition. Sawyer & 
Company v. H. Rothstein & Sons, 15 A.D. 693. Both the act and 


the regulations are silent as to when a cause of action accrues. 
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The general rule is that it accrues when the right to institute 
and maintain a suit arises, and not before. Louisville Cement 
Company v. Interstate Commerce Commission, 246 U.S. 638; 
Anonymous, 10 A.D. 1555. Complainant’s cause of action for 
money owed by respondent accrued either on November 8, 1958, 
when complainant paid the carrier the freight charges pursuant 
to court order, or on June 5, 1956, when complainant first re- 
ceived notice from the carrier that respondent had failed to pay 
the freight charges. Enos v. Anderson, 40 Colo. 395, 93 Pac. 475 
(1907). 141 ALR 361. In either event, a timely complaint was 
filed, 


Respondent’s next defense is that it made a general assign- 
ment for the benefit of its creditors, and that respondent, under 
the laws cf the State of New Jersey, was discharged from all 
debts and claims, including the claims involved herein, by virtue 
of the court’s allowance of the Final Account of respondent’s 
Assignee. This defense of respondent for its failure or refusal 
to reimburse complainant in the amount of the freight charges 
is without merit or legal justification under the circumstances of 
this case. Complainant was not listed by respondent as a creditor. 
Furthermore, complainant would not be bound by the assign- 
ment, even if listed, since it was an out-of-state creditor. 
Braucher & Sutherland, Commercial Transactions, 2nd Ed 
(1958), page 138. 


The failure of respondent to pay the freight charges to the 
railroad was in violation of section 2 of the act. As the result 
of such violation, complainant sustained damages of $10,538.28, 
the difference between the amount of damages paid by com- 
plainant to the railroad, $11,332.65 and the dividend of $794.37. 
Complainant has limited its claim to the lesser amount of 
$10,511.78, and reparation should be awarded complainant in 
that amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $10,511.78, with 
interest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1958, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 6705) 


In re JAMES AVERY CLARK. PACA Docket No. 8049. Decided 
August 23, 1960. 


Repeated and Flagrant Violations—Suspension 


of License—Consent Order 


Respondent admitted the violations charged and consented to the order issued. 
Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by complaint filed July 11, 1960. It is alleged 
in the complaint that respondent willfully violated section 2 of 
the act by failing and refusing truly and correctly to account 
and make full payment for produce he purchased or received 
on consignment in interstate commerce. Suspension of respond- 
ent’s license was recommended. 


A copy of the complaint was served upon respondent on July 
14, 1960. Respondent filed an answer on August 3, 1960, in 
which he admitted the allegations of the complaint, but requested 
an oral hearing. Subsequently respondent filed an amended 
answer on August 12, 1960, in which he stated that the amount 
owed to McWilliams Fruit Company had been paid; that oral 
hearing is waived; and that respondent consents to the issuance 
of an order suspending for 90 days any license now held or which 
will be subsequently issued to respondent under the act, condi- 
tioned upon said suspension being suspended and not becoming 
effective unless respondent commits a violation of said act during 
the next 3 years following the issuance of said order. Respond- 
ent’s waiver of oral hearing and consent were conditioned upon 
complainant’s agreeing to the issuance of such an order; other- 
wise he requested an oral hearing. Complainant consented to the 
issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, James Avery Clark, is an individual doing 
business in his own name, whose address is East Eighth Street, 
Frederick, Maryland. 
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2. Pursuant to licensing provisions of the act, license No. 
178527 was issued to respondent on October 15, 1958. This 
license has been renewed annually and is presently in effect. 


3. During the period from on or about February 24, 1958, 
through September 25, 1959, respondent purchased or received 
on consignment in interstate commerce 65 lots of various perish- 
able agricultural commodities but failed truly and correctly to 
account and make full payment promptly therefor in that he 
remitted to the shippers less than the correct amounts due. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent repeatedly and flagrantly violated section 2 of the act (7 
U.S.C. 499b). Respondent filed an answer in which he admitted 
the allegations of the complaint and an amended answer in 
which he consented to a suspension of his license under the 
conditions outlined in the Preliminary Statement. Complainant 
has consented to the issuance of such an order. Accordingly, 
pursuant to section 47.26(b) of the rules of practice, such an 
order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 90 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity 
for hearing, to have, within 3 years from the effective date of 
this order, again violated the act. 


This order shall become effective 11 days after the date hereof. 
Copies of this order shall be served upon the parties. 


(No. 6706) 


HERMAN J. HEIDRICH & SONS v. WALLING, INC., AND R. PATT 
BROKERAGE, INC. PACA Docket No. 7710. Decided August 23, 
1960. 


Broker—Breach of Duty—Damages 


The evidence establishes that respondent R. Patt Brokerage, Inc., breached 
its duty as a broker and therefore this respondent is liable for the loss 
suffered by complainant. The complaint against Walling, Inc., is dis- 
missed. 
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Complainant pro se. Mr. Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, 
for respondent Walling, Inc. Mr. Alexander A. Notopoulos, of Altoona, 
Pennsylvania, for respondent R. Patt Brokerage, Inc. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint against both respondents was 
filed January 30, 1959, and the formal complaint against them 
was filed May 11, 1959. It is alleged therein that on or about 
December 15, 1958, complainant sold to Walling, Inc., through 
the latter’s agent R. Patt Brokerage, Inc., a truckload of citrus 
fruit; that Walling, Inc., rejected the fruit shipped without 
reasonable cause; and that complainant resold the fruit and 
sustained damages of $406.54. Complainant pleads in the alterna- 
tive that, if Walling, Inc., is not liable, then R. Patt Brokerage, 
Inc., as broker for the buyer, is liable for failing to perform the 
specified duties of an agent. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
R. Patt Brokerage, Inc., on June 19, 1959, and upon the other 
respondent on June 20, 1959. A copy of the report of investiga- 
tion was served upon complainant on June 22, 1959. 


Walling, Inc., filed an answer on July 31, 1959, admitting the 
purchase of a truckload of citrus fruit from complainant but 
alleging that the number of boxes of each size contracted for 
was different than that alleged by complainant and that the 
fruit shipped was not in accordance with the contract. R. Patt 
Brokerage, Inc., did not file an answer within the time allowed 
and was considered to be in default. Subsequently, this respond- 
ent filed a motion to reopen the default and allow the filing 
of an answer pursuant to section 47.25(e) of the rules of prac- 
tice (7 CFR 47.25(e)). After considering the views of the 
other parties, this motion was granted by the presiding officer 
and the answer received September 14, 1959, was filed. In the 
answer, R. Patt Brokerage, Inc., admitted that it acted as broker 
in the negotiations. It alleged that on or about December 16, 
1958, subsequent to the original agreement, complainant advised 
this respondent of the actual manifest of the load which was 
different than the original agreement; and that Walling, Inc., 
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was notified of the actual manifest and accepted the same. R. 
Patt Brokerage, Inc., alleged further that it fulfilled all the 
duties of a broker involved in the transaction and denied all 
liability. 

Since the amount involved did not exceed $500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice. Pursuant to this procedure, com- 
plainant filed an opening statement. Respondent Walling, Inc., 
requested that its verified answer be considered as its answering 
statement and, in addition, filed the affidavit of Jack Schmerin 
and a brief. Respondent R. Patt Brokerage, Inc., adopted its 
answer as its answering statement. Complainant filed a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Francis S. 
Heidrich, Herman J. Heidrich and Paul D. Heidrich, doing busi- 
ness as Herman J. Heidrich & Sons, whose address is Post Of- 
fice Box No. 3788, Orlando, Florida. 


2. Respondent Walling, Inc., is a corporation whose address 
is 83 Baumer Street, Johnstown, Pennsylvania. At the time of 
the transaction involved herein, this respondent was licensed 
under the act. 


3. Respondent R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box No. 245, Altoona, Pennsylvania. 
At the time of the transaction involved herein, this respondent 
was licensed under the act. 


4. On December 15, 1958, in the course of interstate com- 
merce, complainant contracted to sell to Walling, Inc., one truck- 
load of U. S. No. 1 grade citrus fruit, Dankee brand. The 
contract between complainant and Walling, Inc., was negotiated 
by R. Patt Brokerage, Inc. Following the sale, R. Patt Brokerage, 
Inc., prepared and sent to the buyer and seller a standard 
broker’s memorandum of sale showing the following: 


Commodity Size Boxes F.O.B. Price 
Temple oranges 108 50 

Temple oranges 100 50 4.00 
Tangerines 176 100 2.75 
Tangerines 150 100 3.00 
Tangerines 120 50 


Pineapple oranges 150 20 4.75 
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Commodity Size Boxes F.0O.B. Price 
Pineapple oranges 176 50 4.75 
Pineapple oranges 216 50 4.50 
Pineapple oranges 250 50 4.25 


5. On or about December 16, 1958, complainant loaded and 
shipped to respondent Walling, Inc., at Johnstown one truckload 
of citrus fruit consisting of 760 half-boxes. The fruit was feder- 
ally inspected at Lockhart, Florida, on December 15, 1958, and 
was certified as U. S. No. 1 grade. On December 19, 1958, com- 
plainant sent an invoice to the buyer for prices which included 
freight of 50 cents per half-box for hauling from Orlando, 
Florida, to Johnstown. The commodity, size, number of half- 
boxes shipped, and the invoiced prices are as follows: 


Half 

Commodity Size Boxes Invoice Price 
Temple oranges 108 89 $4.55 
Temple oranges 90 50 4.55 
Tangerines 176 24 3.30 
Tangerines 150 247 8.55 
Tangerines 120 50 3.80 
Pineapple oranges 150 100 2.92 
Pineapple oranges 176 165 2.92 

216 85 2.90 


Pineapple oranges 


6. On December 16, 1958, prior to shipment of the load, 
complainant advised R. Patt Brokerage, Inc., of the number of 
half-boxes and sizes of fruit to be shipped. R. Patt Brokerage, 
Inc., did not notify Walling, Inc., of the actual manifest. On 
December 16, 1958, R. Patt Brokerage, Inc., prepared a “cor- 
rected” memorandum of sale showing the actual manifest and 
f.o.b. prices of $4, $4, $2.75, $8, $3.25, $2.8714, $2.8714, and 
$2.50 per half-box, respectively, or a total price of $2,166.88. 


7. The truckload arrived at Johnstown, Pennsylvania, on or 
about December 18, 1958. Walling, Inc., inspected the load and 
complained to R. Patt Brokerage, Inc., that there was a substan- 
tial deviation between the sizes of fruit delivered and those 
contracted for and that no size 250 oranges were included. 
Walling, Inc., rejected the load. R. Patt Brokerage, Inc., notified 
complainant of these facts. 

8. Following the rejection, complainant diverted the fruit 


to O’Donnell Fruit Company. of Pittsburgh, Pennsylvania, on 
a consignment basis. The fruit was resold for gross proceeds 
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of $2,370.75. The net proceeds realized of $2,166.09 were remitted 
to complainant. 


9. On January 5, 1959, complainant paid Theel Produce, Inc., 
Glassboro, New Jersey, $380 for hauling the load of citrus fruit 
from Orlando, Florida, to Johnstown and then to Pittsburgh, 
Pennsylvania. 


10. The formal complaint was filed May 11, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence establishes that on December 15, 1958, Jack 
Schmerin, manager of Walling, Inc., spoke to Robert Patt, 
president of R. Patt Brokerage, Inc., concerning the purchase 
of a truckload of citrus fruit for Walling, Inc. Subsequently, 
on the same day, Robert Patt telephoned Herman J. Heidrich 
and contracted to purchase a truckload of citrus fruit for 
Walling, Inc. Thereafter, Robert Patt issued a broker’s standard 
memorandum of sale showing the details as set forth in Finding 
of Fact No. 4. Copies of this memorandum were sent to the 
parties and no objection was made thereto. However, it is noted 
that no price is stated for the 108 size Temple oranges or the 
120 size tangerines. Unfortunately, neither complainant nor 
respondents explained the absence of these prices. Perhaps, they 
were to be agreed on later or they were to be the prevailing 
f.o.b. market prices at the time of shipment. Next, it is noted 
that Walling, Inc., in its answer alleges that the Pineapple 
oranges were to be in half-boxes rather than standard boxes 
as follows: 40 half-boxes of size 150 and 100 half-boxes for 
each of the other three sizes. Apparently, the broker’s memo- 
randum of sale was in error as to the type of the container for 
Pineapple oranges since they were shipped by complainant in 
half-boxes as shown in Finding of Fact No. 5. In this connection 
it might be mentioned that complainant in its invoice of Decem- 
ber 19, 1958, states that the Pineapple and Temple oranges 
were shipped in 4/5 bushel cartons and the tangerines were 
shipped in 4/5 bushel wire-bound flats. The parties refer to all 
of these containers as half-boxes and we have used the same 
term. A standard box is one and three-fifths bushels. It should 
also be mentioned that the parties sometimes refer to the sizes 
of the Pineapple oranges as 75 size, 88 size, and 108 size 
(rather than 150 size, 176 size, and 216 size, respectively), 
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because that is actually the number of oranges contained in a 
half-box. Finally it should be mentioned that complainant’s in- 
voice uses delivered prices instead of f.o.b. prices and that such 
prices, after deducting the freight of 50 cents per half-box, are 
higher or lower than those agreed upon on December 16, 1958. 
Here again we have no explanation from complainant. Since 
the invoice was not received until after the rejection, the differ- 
ence in prices is not of significance here. 

The evidence establishes that complainant shipped the number 
of half-boxes and sizes as set forth in Finding of Fact No. 5. 
The first issue before us is whether the rejection of the load by 
Walling, Inc., was with reasonable cause. This respondent con- 
tends that the failure of complainant to ship the number of 
boxes of each size fruit as set forth in Finding of Fact No. 4 
was a substantial breach of the contract and, therefore, its 
rejection was with reasonable cause. However, complainant 
contends that the rejection was not justified for two reasons. 
First, complainant stated during the investigation of the in- 
formal] complaint: 

“When we took the order from Patt we explained to him 
that supplies were light due to rains and that it may be 
difficult to adhere to a strict manifest. He instructed 
to vary if necessary.” 
Further in this connection, complainant’s opening statement 
contains the following sentence: 
“Complainant avers that it did the best possible to fill 
the original contract as ordered but was hampered by 
rain, This made it impossible to harvest fruit and neces- 
sitated filling all orders from a limited inventory.” 


Complainant’s second reason is succinctly set forth in its 
statement in reply: 
“Before the controversial load of citrus fruits departed 
from complainant’s packing house, complainant tele- 
phoned R. Patt Brokerage, Inc., December 16, 1958, giv- 
ing exact manifest in order to give respondent Walling 
the option to accept as loaded or to cancel if it were 
unsuitable for his requirements.” 
Robert Patt does not deny that the first conversation took 
place on December 15, 1958, and he admits the second conversa- 
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tion with Herman J. Heidrich on December 16, 1958. The 
answer signed by Patt contains the following statement: 


“As soon as the sale was placed R. Patt Brokerage, 
Inc., sent the original confirmation. Thereafter on De- 
cember 16, 1958, complainant called this Co-Respondent 
as to the actual manifest on the load and at the same 
point of time Co-Respondent telephoned Respondent, 
Walling, Inc. and advised latter as to the actual mani- 
fest. Walling, Inc. accepted the entire actual manifest. 
Immediately R. Patt Brokerage, Inc. mailed to Walling, 
Inc. the Brokers Standard memorandum of sale desig- 
nated Exhibit 1-A attached to complaint.” 


Respondent Walling, Inc. stated during the investigation of 
the informal complaint as follows: 


“At the time this load of oranges was bought and 
confirmed the understanding was that the load would 
be exactly as confirmed.” 


Respondent Walling, Inc., also denies that the contract terms 
were subsequently modified or changed. In its answering state- 
ment, which is signed by Jack Schmerin, it is stated that R. 
Patt Brokerage, Inc., did not negotiate any change nor did it 
secure the consent of Walling, Inc., to any change whatsoever 
in the terms of the written contract dated December 15, 1958. 


The record contains no statement by Robert Patt that he 
advised Walling, Inc., at the outset of negotiations on December 
15, 1958, that complainant may be unable to ship the exact 
number of boxes of each size fruit ordered because of weather 
conditions or that Walling, Inc., agreed to such terms. It must 
be concluded, therefore, that complainant has failed to establish 
that the original contract contained such an understanding. In 
the absence of more convincing evidence, it is also concluded that 
complainant has failed to establish that Walling, Inc., was 
advised of the actual manifest and agreed to a modification of 
the contract on the basis of such actual manifest. Accordingly, 
the complaint as to this respondent should be dismissed. 


As to R. Patt Brokerage, Inc., the evidence establishes that 
it failed to properly perform its duties as a broker. On two 
occasions, this respondent failed to forward material information 
from the seller to the buyer and on two occasions it advised the 
seller that the buyer had agreed to material terms when in 
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fact the buyer had not so agreed. It is concluded that R. Patt 
Brokerage, Inc., breached its duty as a broker in violation of 
section 2 of the act and that it is liable for the loss naturally 
resulting to complainant from such breach. 

In our opinion, the loss naturally resulting to complainant 
from the breach is $380.79, the difference between the amended 
total price of $2,166.88 and the net proceeds realized on resale, 
less freight, of $1786.09. Reparation should be awarded to 
complainant against respondent R. Patt Brokerage, Inc., in the 
amount of $380.79 with interest. 


ORDER 


Within 30 days from the date of this order, respondent R. 
Patt Brokerage, Inc., shall pay to complainant, as reparation 
$380.79 with interest thereon at the rate of 5 percent per annum 
from January 1, 1959, until paid. 

The complaint as to respondent Walling, Inc., is hereby dis- 
missed. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 6707) 


THE G. FAVA FRUIT Co. v. PARKHILL PRODUCE COMPANY AND/OR 
FRANK FERNANDEZ. PACA Docket No. 7562. Decided August 
30, 1960. 


Advance—Principal—Liability 


It is concluded that respondent Parkhill Produce Company, as principal, is 
liable to complainant for the $2,250 advanced by complainant in connec- 
tion with the consignment transactions. The complaint as to respondent 
Frank Fernandez, the broker, is dismissed. 


Mr. Paul L. Cordish, of Baltimore, Maryland, for complainant. Eivers, Tooth- 
aker, Ewers, Elick, Jones & Abbott, of McAllen, Texas, for respondent 
Parkhill Produce Company. Mr. Walter J. Weltler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended, (7 U.S.C. 499a 
et seq.). Complainant filed an informal complaint on April 23, 
1958, and a formal complaint on September 26, 1958, that was 
subsequently amended. Complainant alleges that it agreed to 
handle on consignment three cars of lettuce for respondent 
James N. Parkhill (hereinafter called Parkhill) and to advance 
$750 on each car, which agreements were negotiated by respond- 
ent Frank Fernandez (hereinafter called Fernandez) as broker, 
but that neither Parkhill nor Fernandez have accounted for 
such advances. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 4, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon Parkhill on February 7, 1959, and service of 
a copy of the formal complaint and of a copy of the report of 
investigation was had upon Fernandez under section 47.4 of the 
rules of practice applicable to reparation proceedings (7 CFR 
47.4). Parkhill filed an answer on July 21, 1959, in which he 
denied having authorized Fernandez to act for him, alleged that 
Fernandez was without authority to bind him to any contract, 
and alleged that the contracts involved herein were between 
complainant and Fernandez. Fernandez failed to file an answer 
to the complaint. 

An oral hearing was held at McAllen, Texas, on March 21, 
1960. The complainant did not appear in person or by counsel. 
Parkhill appeared and was represented by counsel. Fernandez 
did not appear. The deposition of Joe Fava and 18 exhibits were 
received in evidence on behalf of complainant. Parkhill testified 
in his own behalf and offered in evidence one exhibit. No briefs 
were filed by any of the parties. 


FINDINGS OF FACT 


1. Complainant, The G. Fava Fruit Co., is a corporation 
whose address is 13 E. Pratt Street, Baltimore, Maryland. 


2. Respondent James N. Parkhill is an individual, doing 
business as Parkhill Produce Company, whose address is Post 
Office Box 1189, McAllen, Texas, At the time of the transactions 
involved herein, this respondent was licensed under the act. 


3. Respondent Frank Fernandez is an individual whose ad- 
dress is Sun Valley Motel, Harlingen, Texas. At the time of the 








930 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 928 


transactions involved herein, this respondent was not licensed 
under the act but was subject to license. 


4, On or about February 25, 1958, in the course of interstate 
commerce, complainant agreed to advance Parkhill $750 on a 
car of lettuce, ART 37242, shipped on February 24, 1958, by 
Parkhill from Russelltown, Texas, and Parkhill agreed to consign 
this car to complainant at Baltimore, Maryland. 


5. On or about February 27, 1958, in the course of interstate 
commerce, complainant agreed to advance Parkhill $750 on a 
car of lettuce, ART 50200, shipped on February 26, 1958, by 
Parkhill from Russelltown, Texas, and Parkhill agreed to con- 
sign this car to complainant at Baltimore, Maryland. 


6. On or about February 28, 1958, in the course of interstate 
commerce, complainant agreed to advance Parkhill $750 on a 
car of lettuce, ART 52581, shipped on February 27, 1958, by 
Parkhill from Russelltown, Texas, and Parkhill agreed to con- 
sign this car to complainant at Baltimore, Maryland. 


7. Pursuant to the consignment contracts, complainant 
advanced Parkhill $750 on each of the three carloads of lettuce 
and Parkhill consigned the cars to complainant for handling. 


8. Car ART 37242 arrived at destination, Baltimore, Mary- 
land, on March 2, 1958. An inspection of this shipment of lettuce 
was made on March 3, 1958, by the Standard Inspection Service 
upon the application of complainant. The certificate issued pur- 
suant to this inspection reads, in part, as follows: 


“.. . average 8% Slimy Soft Rot in various stages of 
development.” 

9. Car ART 50200 arrived at destination, Baltimore, Mary- 
land, on March 4, 1958. An inspection of this shipment of lettuce 
was made on that same date, March 4, by the Standard Inspec- 
tion Service upon the application of complainant. The certificate 
issued pursuant to this inspection reads, in part, as follows: 

“Decay varies, ranges from some cartons 10% to others 
up to 60%, approximate average 30% Slimy Soft Rot 
in various stages of development.” 


10. Car ART 52581 arrived at destination, Baltimore, Mary- 
land, on March 5, 1958. An inspection of this shipment of 
lettuce was made on that same date, March 5, by the Standard 


mre, 


>. —'= = 


1 @ @ & 


Oot Oe 


f 


G. FAVA FRUIT CO. v. PARKHILL PRODUCE CO. 931 
Cite as 19 A.D. 928 


Inspection Service upon the application of complainant. The 
certificate issued pursuant to this inspection reads, in part, as 
follows: 


“Fully 25% of the heads are soft and puffy, balance 
mostly fairly firm to some firm . . . Decay varies, 
ranges from some cartons none to others showing up to 
4 decayed heads each, approximate average 8% Slimy 
Soft Rot...” 


11. Complainant complained to Fernandez regarding the 
condition of the lettuce on arrival in Baltimore and was in- 
structed by Fernandez to divert the shipments to New York 
City to be disposed of by another consignee. 


12. Neither respondent has accounted to complainant for 
the $2,250 advanced by complainant in connection with the 
three carloads of lettuce involved herein. 


13. The formal complaint was filed on September 26, 1958, 
which was within 9 months after the causes of action herein 
accrued against Parkhill. 


CONCLUSIONS 


Complainant, in this action, alleges that it agreed to handle 
on consignment three carloads of lettuce for respondent Parkhill 
during February 1958; that the contracts between the parties 
were negotiated by respondent Fernandez, who acted in the 
capacity of broker; that as a part of these contracts complainant 
agreed to advance $750 per car; that this was done; and that 
the checks representing the advance were made out to and 
endorsed by Parkhill. Joe Fava stated in his deposition that 
Fernandez represented himself at all times as being the agent 
or broker of Parkhill in negotiating the contracts mentioned 
above; that credence was given to this representation by the 
fact that the lettuce shipped in compliance with the three con- 
tracts was shipped by Parkhill in Parkhill’s cartons; that 
complainant was invoiced on stationery bearing Parkhill’s 
name and that the checks in payment of the advances were made 
out to Parkhill and were never protested to complainant as 
not having been made to the proper payee. 


Parkhill admits that the three shipments involved in this 
proceeding were made in his name and in cartons bearing his 
brand. Parkhill also admits that his office facilities, pre-cooling 
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plant, and even his post office box were placed at the disposal 
of Fernandez in connection with these transactions. Parkhill 
explains that these accommodations were given to Fernandez out 
of friendship and at no cost to Fernandez, since Fernandez was 
unable at this time to afford facilities of his own. Parkhill also 
admitted at the oral hearing that the three checks drawn in his 
favor by complainant were endorsed by the Parkhill Produce 
Company but explained that he was not personally familiar 
with the transactions involved herein, did not personally know 
of the events surrounding the receipt and endorsement of the 
three checks in question, but assumed that his bookkeeper had 
endorsed the checks as an accommodation to Fernandez in order 
that the proceeds might be utilized by Fernandez in the payment 
of payrolls and other expenses. Like complainant, Parkhill con- 
ceded the fact that Fernandez’ reputation was not good in the 
trade and that, as a result, Fernandez had to pay cash for all 
goods and services which he obtained. 


It appears to be the position of complainant herein that, 
although all its dealings were admittedly with Fernandez, who 
is in default in this proceeding, the actions of Parkhill were 
such as to materially lead complainant into the course of action 
which it pursued to its damage. Complainant alleges that it 
would never have voluntarily entered into a contract with 
Fernandez as principal due to the poor reputation of the latter, 
and further, that the cash advances involved herein were made 
wholly on the strength of complainant’s conviction that it was 
dealing with Parkhill as principal. Parkhill, on the other hand, 
denies liability on the ground that he was never party to any 
agreement with complainant and therefore any recovery in 
connection with the advances made on the three carloads of 
lettuce must come from Fernandez. We cannot agree with Park- 
hill, for even if the relationship of principal and agent did not 
in fact exist between the two respondents here, the actions of 
Parkhill in lending his name and his complete facilities to Fer- 
nandez and putting them at the complete disposal of the latter, 
despite Fernandez’ admittedly poor reputation in the trade, was 
foreseeably apt to create the impression in the minds of those 
who dealt with Fernandez that some more substantial connection 
other than mere friendship existed between Fernandez and Park- 
hill. Parkhill, it seems, would—at the latest—have been put on 
notice that complainant considered him the principal of Fernan- 
dez when Parkhill received the three checks representing the 
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advances made out to Parkhill as payee. This is especially true 
when we realize that the agreement made between respondents, 
whereby Fernandez was to use the facilities of Parkhill, was 
never revealed to complainant.’ It appears, however, that Park- 
hill at no time took any action designed to enlighten or inform 
complainant of the true relationship between himself and 
Fernandez. 


We are of the opinion that Parkhill, by virtue of his actions in 
regard to these transactions, created an apparent agency in 
Fernandez upon which complainant relied to its damage.’ 
Parkhill, therefore, is estopped, and cannot now be heard, to say 
that his actions, which lent substance to the representations 
made by Fernandez to complainant, in no way subject him to 
liability in connection with this transaction. To the contrary, 
we find that under the circumstances complainant was entitled 
to regard Parkhill as principal and to look to him for reimburse- 
ment of the advances made by complainant in the amount of 
$2,250, and it is so concluded. See Tri-State Sales Agency v. 
Palmetto Fruit & Produce Company, 14 A.D. 1140. 


The failure of Fernandez to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint (7 CFR 47.8(c)). It does not automatically follow, 
however, that complainant is entitled to an award against Fer- 
nandez. The act requires that the complaint state the facts 
pertaining to the alleged violation. 


The pertinent allegations of this complaint, as amended, with 
respect to Fernandez, are that consignment contracts for three 


1 Complainant’s statement, to the effect that Fernandez represented Parkhill as principal, 
is not impeached in the record. 

2 Restatement, Agency, § 8 (1958): “‘Apparent Authority: Apparent authority is the power 
to affect the legal relations of another person by transactions with third persons, professedly 
as agent for the other, arising from and in accordance with the other’s manifestations to such 
third persons.” 

Id., § 27: “Creation of Apparent Authority: General Rule: ... [A]pparent authority to do 
an act is created as to a third person by written or spoken words or any other conduct of the 
principal which, reasonably interpreted, causes the third person to believe that the principal 
consents to have the act done on his behalf by the person purporting to act for him.” 

Id., § 8 B: “‘Estoppel—Change of Position: 

(1) A person who is not otherwise liable as a party to a transaction purported to be done 
on his account, is nevertheless subject to liability to persons who have changed their positions 
because of their belief that the transaction was entered into by or for him, if 

(a) he intentionally or carelessly caused such belief, 

(b) knowing of such belief and that others might change their positions because of it, ng 

did not take reasonable steps to notify them of the facts. 

(2) #8 

(8) Change of position, as the phrase is used in the restatement of this subject, indicates 
payment of money, .. .” 
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cars of lettuce between complainant and Parkhill were nego- 
tiated by Fernandez as broker acting for both parties; that 
complainant complained to Fernandez about the condition of 
the lettuce on arrival of the cars in Baltimore and, pursuant to 
Fernandez’ instructions, diverted them to New York City; that 
respondents owe complainant $2,250, for advances on the cars; 
and that if Parkhill is not found liable for the $2,250, that Fer- 
nandez owes complainant this sum for failure to perform the 
specifications and duties of a broker. 


No facts are alleged in this complaint, as amended, to show 
that Fernandez was under a duty to refund the advances made 
by complainant. With respect to Fernandez’ relationship with 
complainant as a broker, there are no statements that Fernandez 
obtained the advances by fraudulently representing himself to 
be a representative of Parkhill, or that Fernandez was employed 
by complainant as a broker and failed to account to complainant 
for money belonging to complainant, or that Fernandez, in 
breach of his duties as a broker, failed to disclose to complainant 
his interest in the consigned cars, and that the damages sustained 
by complainant resulted from any or a combination of stated 
violations of the act by Fernandez. 


With respect to Fernandez’ relationship with complainant, 
there are no statements in the complaint, as amended, of any 
binding obligation upon Fernandez under the consignment con- 
tracts between complainant and Parkhill, nor of any undertaking 
by Fernandez to guarantee or assume any liability under them. 
G. Fava Fruit Company v. Royal Farms, 18 A.D. 417; LaJara 
Produce Company v. Bisesi, 18 A.D. 768. 


Attached to the complaint is a letter received from Parkhill 
dated March 8, 1958, which informed complainant that Parkhill 
claimed Fernandez was the real party in interest under the 
consignment contracts and that Parkhill was merely rendering 
office services, such as billing cars, for Fernandez in the per- 
formance of these agreements. Despite this knowledge, com- 
plainant failed to allege any breach by Fernandez of a 
contractual duty under the consignment contracts. Nor did Fer- 
nandez appear and participate in the hearing to an extent which 
would warrant an order against him despite any inadequacies 
of the complaint. Heyward & Hodgson v. Goldstein, 18 A.D. 
926. The complaint is deficient, therefore, as to Fernandez in 
that it fails to allege facts constituting a violation of the act by 
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him. It is concluded, therefore, that the complaint, as to Fer- 
nandez, should be dismissed. 

It is further concluded that the failure of respondent Parkhill 
to reimburse complainant for the advance monies received from 
complainant is in violation of section 2 of the act, for which 
reparation should be awarded in the sum of $2,250, with interest. 


ORDER 


Within 30 days from the date of this order, respondent James 
N. Parkhill, doing business as Parkhill Produce Company, shall 
pay to complainant, as reparation, $2,250, with interest thereon 
at the rate of 5 percent per annum from March 1, 1958, until 
paid, 

The complaint as to respondent Frank Fernandez is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 6708) 


SALINAS VALLEY VEGETABLE EXCHANGE v. THOMAS L. FERRARINI 
& Co. PACA Dockets No. 7481 and No. 7482. Decided August 
30, 1960. 


Guaranteed Advance Transactions—Terms of Contract 


It is concluded that the four shipments were each individual transactions and 
under the terms of the contracts respondent was required to pay the net 
profit obtained on the first two shipments and to absorb the deficits in- 
curred on the last two shipments. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By agreement of the parties, these proceedings have 
been consolidated and are to be disposed of together. The formal 
complaints were filed on October 30, 1958. Complainant alleges 
that it shipped two truckloads of lettuce to respondent for sale 
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on consignment for which respondent agreed to pay to complain- 
ant a guaranteed advance of $2 per carton, plus 15 cents for 
vacuum cooling, plus the net balance of the sale proceeds, if any, 
after respondent’s 10 percent selling commission, freight, cartage, 
and other expenses of sale were deducted. Complainant alleges 
that respondent has paid only the guaranteed advances of 
$1,397.50 and $1,451.25 on the respective shipments but has 
failed to pay the net balances of $602.22 and $576.70 remaining 
due to complainant thereon. Complainant makes claim for the 
total balance of $1,178.92. 


Copies of the complaints and of the reports of investigation 
prepared by the Department were served upon respondent on 
November 10, 1958. Copies of the reports of investigation were 
served upon complainant on November 12, 1958. Respondent’s 
answers and counterclaims were filed on January 8, 1959. 


Respondent denies the contracts as alleged by complainant 
and avers that the parties agreed that complainant would ship 
four truckloads of lettuce of good quality and condition to 
respondent, on which respondent agreed to advance complainant 
the sum of $2 per carton plus 15 cents for cooling. Respondent 
contends that the four truckloads of lettuce constituted a single 
deal and that the net profits or losses thereon were to be 
pooled. Respondent alleges, further, that he paid complainant 
the $2 per carton guaranteed advance, plus 15 cents for cooling 
on each of the four truckloads; that the net proceeds realized 
from the sale of the first and second truckloads exceeded the 
advances by $602.22 and $576.70, respectively; and that there 
were deficits of $805.89 and $761.57 on the third and fourth 
truckloads. 


Respondent alleges in its counterclaim that the third and 
fourth truckloads of lettuce were mishandled and delayed in 
transit; that complainant thereby had a loss and damage claim 
against the carrier but failed to pursue such claim; and that 
respondent filed claim with the carrier “for the account of whom 
it may concern.” Respondent alleges further that there is now 
due and owing respondent from complainant the sum of 
$1,567.46, the total deficit sustained on these two loads. 


An oral hearing was held at Chicago, Illinois, on November 2, 
1959. Both parties were represented by counsel. The deposition 
of John T. Bunn was received in evidence for complainant. The 
depositions of Arthur Abbate and Thomas L. Ferrarini, Jr., 
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were also received in evidence on behalf of respondent. Thomas 
L. Ferrarini testified for respondent. Briefs were filed by both 


parties. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of T. M. Bunn and 
T. Y. Yuki, doing business as Salinas Valley Vegetable Exchange, 
whose address is Post Office Box 455, Glendale, Arizona. At the 
time of the transactions involved in these proceedings, complain- 


ant was licensed under the act. 


2. Respondent, Thomas L. Ferrarini, is an individual, doing 
business as Thomas L. Ferrarini & Co., whose address is 216 
South Water Market, Chicago, Illinois. At the time of the trans- 
actions involved in these proceedings, respondent was licensed 


under the act. 


38. On or about May 5, 1958, in the course of interstate com- 
merce, complainant agreed to ship two truckloads of lettuce to 
respondent for sale on consignment and respondent agreed to 
pay complainant a guaranteed advance of $2 per carton, plus 
15 cents for cooling, plus any net proceeds of sale remaining 
after respondent’s selling commission of 10 percent, freight, 
cartage, and other expenses of sale were deducted from the 


gross sale proceeds. 


4. On or about May 5, 1958, complainant shipped from 
Aguila, Arizona, to respondent at Chicago, Illinois, two truck- 
loads of lettuce, the first load consisting of 650 cartons and the 
second load 675 cartons. 


5. On or about May 8, 1958, the two truckloads of lettuce 
were received and accepted by respondent at Chicago, Illinois, 
and respondent remitted to complainant the guaranteed advance 
of $2 per carton, plus 15 cents for cooling, amounting to 
$1,397.50 on the 650 carton shipment and $1,451.25 on the 675 
carton shipment. 


6. On or about May 19, 1958, respondent rendered account- 
ings to complainant on the two shipments showing that net pro- 
ceeds of $602.22 remained on the 650 carton shipment and net 
proceeds of $576.70 remained on the 675 carton shipment after 
the guaranteed advance, 10 percent sales commission, freight, 
cartage, and all other expenses of sale were deducted. 
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7. On or about May 6, 1958, in the course of interstate com- 
merce, complainant agreed to ship two truckloads of lettuce to 
respondent for sale on consignment, and respondent agreed to 
pay complainant a guaranteed advance of $2 per carton plus 15 
cents for cooling, plus any net proceeds of sale remaining after 
respondent’s selling commission of 10 percent, freight, cartage, 
and other expenses of sale were deducted from the gross sales 
proceeds. 


8. On or about May 6, 1958, complainant shipped from 
Aguila, Arizona, to respondent at Chicago, Illinois, two truck- 
loads of lettuce containing 636 and 650 cartons, respectively, 
which shipments will be identified herein as the third and fourth 
truckloads. 


9. On or about May 9, 1958, the third and fourth truckloads 
of lettuce were received and accepted by respondent at Chicago, 
Illinois, and respondent remitted to complainant the guaranteed 
advance of $2 per carton, plus 15 cents for cooling, amounting 
to $1,367.40 on the 636 carton shipment and $1,397.50 on the 
650 carton shipment. 


10. On or about May 19, 1958, respondent rendered account- 
ings to complainant on the third and fourth truckloads of lettuce, 
showing net deficits of $761.57 and $805.89, respectively, thereon, 
after the guaranteed advance, 10 percent sales commission, 
freight, cartage, and all other expenses of sale were deducted. 


11. No further payments have passed between the parties 
with respect to the net proceeds remaining due on the first two 
truckloads or the net deficits incurred in the sale of the third and 
fourth truckloads. 


12. The formal complaints were filed on October 30, 1958, 
which was within 9 months after the accrual of the causes of 
action involved herein. 


CONCLUSIONS 


It is undisputed that the four truckloads of lettuce were 
shipped to respondent pursuant to consignment contracts 
whereby respondent was to pay a guaranteed advance of $2, 
plus 15 cents per carton for cooling. Respondent paid the guar- 
anteed advance and cooling charge upon receipt of each of the 
truckloads. In a guaranteed advance transaction, as that term 
is used in connection with the consignment of produce, the 
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person making the advance guarantees that the net proceeds of 
the sale shall at least equal the amount he has advanced to the 
consignor (7 C.F.R. 46.24(z) ). 


The only real dispute is whether the parties intended that 
each of the four truckloads was to be a separate and distinct 
transaction, as complainant contends, or whether all four truck- 
loads were to be treated as a single transaction and the profits 
and losses derived or incurred from the sales thereof pooled, 
as respondent contends. In the former event, the profits over 
and above the guaranteed advances which were obtained in the 
sales of the first two shipments would be due and payable to 
complainant, whereas the losses sustained in the latter two ship- 
ments would be respondent’s responsibility. On the other hand, 
if the four shipments were considered as a single transaction, 
the losses on the third and fourth truckloads could be offset 
against the profits obtained from the first two truckloads. 


At the time the transactions were entered into, there was no 
indication of any intention to treat the four truckloads as a 
single transaction. The first two truckloads were consigned on 
May 5, 1958, and the second two truckloads were consigned 
in the course of a separate conversation on May 6, 1958. The 
four truckloads were each billed and invoiced separately, without 
reference to one another. Arthur Abbate, who acted as respond- 
ent’s purchasing agent in the transaction, stated in a letter dated 
August 15, 1958, written to respondent’s attorney, that this 
was not a pool deal but that the trucks were consigned on 
individual guarantees. In his deposition, Abbate testified that 
he dictated his letter and that the statements in it were and are 
correct. 


The only evidence in favor of respondent’s contention that the 
four truckloads were to be pooled together rather than treated 
as individual transactions is his own oral testimony. He testified 
that he conversed by telephone with his buying agent, Arthur 
Abbate, at the time the lettuce was purchased and again when 
it arrived in Chicago. This testimony on the direct examination 
of his attorney was as follows: 

“Q: And what was stated with reference to how it 
shall be handled? Were they individual and sepa- 
rate transactions or were they all one transac- 
tion? 

“A: Well, there was nothing stated at the time about 
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it. When the lettuce—the first two trucks came 
in, they were fairly good quality and they went 
in the chain stores okay. The last two trucks were 
entirely different, the quality wasn’t as good. I 
called him (Abbate) I said, ‘I am in trouble.’ 
He said ‘Don’t worry about a thing. You have 
got a cushion on the first two. I talked to Bunn 
and he said that they will be treated as a group 
deal for the four cars.’ 


“Q: And did you have any later conversations with 
him regarding this group deal? 

“A: Well, we just talked back and forth. And he says, 
‘T’ll take care of it.’ And that’s all. We— 


“Q: Did he ever at any time state to you that he did 
take care of it or talked to Bunn regarding the 
group deal? 


“A: Nothing definite. 


“Q: Nothing definite. And it was the fact that he 
stated it would be taken as a group deal— 


“A: Yes, I took it for granted that it was. 


“Q: I see. And that was the last conversation that 
you had regarding these four truckloads, is that 
correct? 


“A: Yes sir.” 


There is no evidence of any kind that complainant ever agreed 
that the four shipments could be handled as a pool deal so that 
the profits and losses could be set off. And, as noted above, 
respondent’s agent, Arthur Abbate, denied that there ever was 
any such agreement. 


It is concluded that there was no agreement between the 
parties, either at the time the four shipments were first con- 
signed, or at the time they were received at Chicago that the 
profits and losses resulting from the shipments could be offset 
against each other. It is further concluded that the four ship- 
ments were each individual transactions and, under the terms 
of the contracts, respondent was required to pay the net profit 
obtained in the sales of the first two truckloads, but was re- 
quired to absorb the deficits incurred in the sales of the last 
two truckloads. Accordingly, the failure of respondent to pay 
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to complainant the balance of $1,178.92 was in violation of 
section 2 of the act and reparation should be awarded complain- 
ant in that amount, with interest. 

In view of the foregoing, respondent’s counterclaim should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,178.92, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1958, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances shall be published. 


Copies of this order shall be served on the parties. 


(No. 6709) 


BRooKS M. JOHNSON v. BUSHWICK COMMISSION Co., INC. PACA 
Docket No. 7841. Decided August 31, 1960. 


Purchase After Inspection—Liability 


It is concluded that the potatoes were purchased after inspection by re- 
spondent’s agent, that no warranties were made by complainant, and that 
respondent is liable for the balance of the purchase price. 


Mr. E. Almer Ames, Jr., of Onancock, Virginia, for complainant. Mr. Irving 
Koondel, of Mineola, Long Island, New York, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on November 2, 1959, com- 
plainant seeks an award of reparation in the amount of $1,294.43, 
alleged to be the balance due on the purchase price of certain 
potatoes sold and delivered to respondent in July 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
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December 31, 1959. A copy of the report of investigation was 
served upon complainant’s attorney on the same date. Respondent 
filed an answer to the complaint on January 19, 1960, in which 
it admitted the purchase of 11 truckloads of potatoes from 
complainant, but alleged that the contracts provided for delivery 
of U.S. No. 1 potatoes that were to be free of any disease or 
latent defects that would cause the potatoes to rot in a short 
period of time, and that 3 of the loads delivered by complainant 
failed to meet contract specifications. Respondent asserted a 
counterclaim in its answer in the amount of $304.28, alleged 
to be the damage sustained as a result of complainant’s alleged 
breach of the contract. Complainant filed a reply to the counter- 
claim on February 1, 1960. 


The parties did not request an oral hearing and the issues are 
determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant re- 
quested that his complaint, his reply to the counterclaim, and 
supporting papers filed therewith be considered as his opening 
statement. Respondent filed an answering statement on March 
31, 1960, and requested that its answer, exhibits and all papers 
filed in the matter be considered as a part thereof. Complainant 
filed a statement in reply on April 19, 1960. 


FINDINGS OF FACT 


1. Complainant is an individual, Brooks M. Johnson, whose 
address is Parksley, Virginia. At the time of these transactions, 
complainant was not licensed or subject to license under the act. 


2. Respondent, Bushwick Commission Co., Inc., is a corpora- 
tion whose address is Box 44, 81 Secatogue Avenue, Farming- 
dale, Long Island, New York. At the time of these transactions, 
respondent was licensed under the act. 


3. On or about July 20, 21, and 22, 1959, in the course of 
interstate commerce, complainant sold to respondent 11 truck- 
loads of Katahdin potatoes, at various prices, for a total pur- 
chase price of $10,449. The potatoes were purchased after 
personal inspection by respondent’s agent, Henry Gallo, at 
complainant’s packing shed near Parksley, Virginia, and re- 
spondent’s agent accepted delivery of the potatoes at said 
packing shed. 
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4. The potatoes referred to in Finding of Fact 3 were 
shipped by trucks from loading point in the State of Virginia 
to respondent’s customer at Waterford, New York. Eight of 
the truckloads of potatoes were accepted in compliance with 
the contracts, and respondent remitted to complainant the sum 
of $6,406.38 on the purchase price. 


5. One truckload of potatoes shipped on July 21, 1959, con- 
taining 670 50-lb. bags, and a truckload of potatoes shipped on 
July 22, 1959, containing 680 50-lb. bags, were refused at 
destination after Federal inspections of the two shipments 
disclosed an average of 7 percent and 8 percent, respectively, 
Slimy Soft Rot. These two loads were returned to complainant, 
and were accepted by him without protest. Complainant credited 
respondent with the purchase prices of these two shipments 
amounting to $2,159.50, and an additional credit of $543.01 for 
freight charges on the two loads. 


6. One truckload of potatoes, shipped on July 22, 1959, con- 
taining 350 100-lb. bags, was repackaged by respondent into 
10-lb. paper bags, and 14-4 bags of these potatoes were 
returned to complainant as unsatisfactory. Complainant accepted 
the 14-14 bags returned and credited respondent with $45.68. 
The potatoes from this shipment were rejected by respondent’s 
customer upon arrival at destination because of condition factors. 
Respondent diverted them to Kallman Potato Company at Lowell, 
Massachusetts, for regrading and repacking. Respondent has 
not remitted to complainant the purchase price for this truck- 
load of potatoes. 


7. The formal complaint was filed on November 2, 1959, 
which was within 9 months after accrual of the cause of 
action. 


CONCLUSIONS 


It is undisputed that complainant sold and respondent pur- 
chased 11 truckloads of potatoes, which were shipped by trucks 
from complainant’s packing shed in Virginia to respondent’s 
customer at Waterford, New York. It appears that only one of 
the 11 truckloads of potatoes is involved in this dispute. Eight 
of the shipments were accepted without complaint. Two other 
truckloads of potatoes were found to contain an average of 7 
percent and 8 percent Slimy Soft Rot upon arrival at destina- 
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tion, and complainant accepted the return of these two ship- 
ments and credited respondent with the purchase prices thereof 
plus freight charges. The shipment in controversy was purchased 
by respondent for repackaging and consisted of 350 100-lb. bags 
of potatoes. During the repackaging process, 14-14 bags of the 
potatoes were found to be unsatisfactory and were returned 
to complainant, who accepted them without protest. Complainant 
credited respondent with the purchase price of the 14-14 bags 
in the amount of $45.68. Complainant, therefore, is claiming 
the purchase price for only 335-14 bags in this shipment. 


The burden is upon respondent to establish by a preponder- 
ance of the evidence its affirmative defense for failure to pay 
for the potatoes; that is, that the contracts called for delivery 
of U.S. No. 1 grade potatoes, which were to be free of any 
disease or latent defects that would cause the potatoes to rot in 
a short period of time. Respondent has failed to sustain that 
burden. Complainant denies that the contracts provided for U.S. 
No. 1 potatoes, free of disease or latent defects, and says that 
the potatoes were purchased by respondent’s agent after the 
agent’s personal inspection at complainant’s packing shed. Com- 
plainant states that he asked Gallo, the agent, if he desired 
Government inspection of the potatoes and that Gallo said he 
did not; that he had seen the potatoes and was satisfied with 
them. Complainant denies also respondent’s allegation that 3 
of the loads of potatoes were dug from a field which contained 
diseased potatoes, and alleges on the contrary that all of the 
11 loads of potatoes sold to respondent were dug from the same 
field. Complainant states further that he accepted the return 
of the two loads which were intact not because of any legal 
obligation to do so, but because of his desire to maintain good 
trade relations with respondent. Complainant refused to accept 
responsibility for the potatoes which were repackaged by re- 
spondent, since they were repacked in 10-lb. bags under another 
brand name, and complainant says he had no outlet for potatoes 
other than his own, particularly in 10-lb. packages, and for the 
further reason that he had no way of knowing that the potatoes 
in the 10-lb. bags were the ones sold by complainant to 
respondent. 

On the basis of the evidence, we conclude that the potatoes 
involved herein were purchased by respondent after personal 
inspection by respondent’s agent, and that there were no war- 
ranties made by complainant with respect to the potatoes. It 
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has long been held by the Department that where a buyer pur- 
chases produce on the basis of his own inspection or an inspec- 
tion by his authorized agent, there is no implied warranty as to 
quality or condition, Whittenburg & Alston v. S. & H. Packing 
Co., Inc., 18 A.D. 955; and the buyer is liable to the seller for the 
full purchase price regardless of whether deterioration is later 
found in the produce. St. Paul Fruit Co. v. Fradet Fish & Fruit 
Co., 17 A.D. 495. 


Respondent paid complainant on account a total of $6,406.38 
and received credit from complainant covering the two returned 
loads of potatoes with freight charges amounting to $2,702.51, 
and a $45.68 credit for the 14-14 bags returned from the load 
in question, or a total credit of $9,154.57. Deducting the total 
credit received by respondent from the total purchase price of 
the 11 loads of potatoes of $10,449 gives a balance due from 
respondent to complainant of $1,294.43. Respondent’s failure to 
pay complainant the full agreed purchase price of the potatoes 
was in violation of section 2 of the act. Complainant should be 
awarded reparation in the latter amount, with interest, and 
respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant $1,294.43, as reparation, with interest 
thereon at the rate of 5 percent per annum from August 1, 1959, 
until paid. 


The counterclaim is hereby dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6710) 


PACA Docket No. 7427. Dismissed August 4, 1960, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 6711) 


PACA Docket No. 7844. Dismissed August 22, 1960, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF APPLICATION FOR LICENSE 
(No. 6712) 


PACA Docket No. 7757. Dismissed August 16, 1960, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 6713) 


THE ISAACSON COMPANY, INC. v. NEW ENGLAND FRUIT & PRO- 
DUCE COMPANY. PACA Docket No. 8028. Reparation of 
$1,043.27 with 5 percent interest from January 1, 1960, 
awarded complainant against respondent in order issued 
August 1, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6714) 


HAROLD C. MouNT, INC. v. DANVILLE PRODUCE COMPANY. PACA 
Docket No. 8043. Reparation of $263.75 with 5 percent interest 
from November 1, 1959, awarded complainant against re- 
spondent in order issued August 1, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6715) 


HAROLD V. SELLON v. MODERN Foops, INc. PACA Docket No. 
8046. Reparation of $348.22 with 5 percent interest from 
June 1, 1959, awarded complainant against respondent in 





Jo. 
om 


MISCELLANEOUS 947 
Cite as 19 A.D. 947 


order issued August 2, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6716) 


R. G. JAMES v. CAL-MEX CORPORATION AND A. W. BEEGEL. PACA 
Docket No. 8045. Reparation of $8,506.81 with 5 percent inter- 
est from May 1, 1959, awarded complainant against respond- 
ents in order issued August 4, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6717) 


SAMUEL P. MANDELL Co. v. ZIMEL FARMS OF TEXAS. PACA 
Docket No. 8031. Reparation of $887.88 with 5 percent interest 
from December 1, 1958, awarded complainant against respond- 
ent in order issued August 4, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6718) 


SINALOA VALLEY DISTRIBUTORS v. A. W. BEEGEL. PACA Docket 

No. 8035. Reparation of $15,530.86 with 5 percent interest 

from May 1, 1959, awarded complainant against respondent 

in order issued August 4, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6719) 


A. LEvy & J. ZENTNER COMPANY v. LONG PRODUCE. PACA 
Docket No. 7905. Reparation of $6,573.76 with 5 percent 
interest from December 1, 1958, awarded complainant against 
respondent in order issued August 16, 1960, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6720) 


VALLEY PRODUCE COMPANY v. MODERN Foops, INc. PACA Docket 
No. 8047. Reparation of $770.69 with 5 percent interest from 
February 1, 1960, awarded complainant against respondent in 
order issued August 17, 1960, by Thomas J. Flavin, Judicial 


Officer. 


(No. 6721) 


ECUADORIAN FRUIT IMPORT CORP. v. SARTER’S BANANA COM- 
PANY. PACA Docket No. 8057. Reparation of $2,361.30 with 
5 percent interest from March 1, 1960, awarded complainant 
against respondent in order issued August 30, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6722) 


HYBELS PRODUCE COMPANY v. INDEPENDENT FRUIT COMPANY. 
PACA Docket No. 8056. Reparation of $684.20 with 5 percent 
interest from January 1, 1960, awarded complainant against 
respondent in order issued August 30, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6723) 


Morris KARP & SON v. KARNOFSKY & GRITZ. PACA Docket No. 
8054. Reparation of $1,140 with 5 percent interest from April 
1, 1960, awarded complainant against respondent in order 
issued August 30, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6724) 


KIRBY AND LITTLE PACKING COMPANY v. HENDERSON PRODUCE. 
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PACA Docket No. 8051. Reparation of $1,147.50 with 5 per- 
cent interest from March 1, 1960, awarded complainant 
against respondent in order issued August 30, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6725) 


GOOTS PRODUCE COMPANY v. E. L. NORTON, WHOLESALE. PACA 
Docket No. 7985. Reparation of $764.80 with 5 percent interest 
from August 1, 1959, awarded complainant against respondent 
in order issued August 31, 1960, by Thomas J. Flavin, Judicial 
Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6726) 


R. G. JAMES v. CAL-MEX CORPORATION AND A. W. BEEGEL. 
PACA Docket No, 8045. Order issued August 17, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6727) 


SINALOA VALLEY DISTRIBUTORS v. A. W. BEEGEL. PACA Docket 
No. 8035. Order issued August 17, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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COURT DECISIONS 


THE LAWSON MILK COMPANY v. EZRA TAFT BENSON, SECRETARY 
OF AGRICULTURE. Decided August 18, 1960. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 


Civil Action No. 34708 


McNAMEE, C. J.: 


The plaintiff, The Lawson Milk Company, is a corporation 
with its principal place of business in Cuyahoga Falls, Summit 
County, Ohio, within this district. Plaintiff brings this action pur- 
suant to Section 8c (15) B of the Agricultural Marketing Agree- 
ment Act of 1937, and Amendments, (hereinafter the Act), to 
review a ruling of the Judicial Officer of the United States Depart- 
ment of Agriculture dismissing on the merits a petition filed by 
plaintiff under Section 8c (15) A of the Act. In the proceeding 
before the Judicial Officer plaintiff sought a refund of $92,405.62, 
representing payments made by it, allegedly under protest, to 
the Producers Settlement Fund, covering the period of December 
1, 1947 through May 1952. These payments were exacted under 
Section 975.72A of Order No. 75, which regulates the handling 
of milk in Cleveland, Cuyahoga County, Ohio and adjacent 
communities. Both parties have filed Motions for Summary 
Judgment. 


The jurisdiction of this Court is limited to a determination 
whether the decision of the Judicial Officer, adopted by the 
Secretary, is in accordance with law. Thus, only questions of 
law are presented in this review. 


Plaintiff’s plant in Cuyahoga Falls, Ohio is located about 31 
miles from the center of Cleveland, Ohio. Prior to December 
1, 1947 all of plaintiff’s milk was distributed outside the Cleve- 
land Marketing Area, most of it being distributed in Summit 
County, Ohio. In December 1947 plaintiff established a retail 
outlet in Bedford, Ohio, which is within the Cleveland market. 
During the period in question, plaintiff’s sales of milk in the 
Cleveland market represented less than 10% of its total sales. 
After May 1952 plaintiff’s sales in the Cleveland market exceeded 
10% of its total sales and, pursuant to the terms of Order No. 
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75, plaintiff became a fully regulated handler. The primary 
object of Order 75, like that of similar orders in effect through- 
out various sections of the country, is to provide a stable market 
for milk and to secure to the producers, i.e.-dairy farmers, an 
adequate price for their milk. The farmers do not sell milk direct 
to the consumers but deliver it to various bottling plants known 
as handlers. The economic value of milk is determined by its 
use, A handler usually receives raw milk from a number of pro- 
ducers. He may sell it either as fluid milk, as cream, or as milk 
products such as butter and cheese. A handler realizes his 
greatest profit on the sale of fluid milk, a lesser profit on the 
sale of cream and a still lesser profit on the sale of milk 
products. Producers therefore expect a higher price from 
handlers for raw milk sold by the latter as fluid milk and cor- 
respondingly lower prices for milk utilized in the production 
and sale of cream or milk products. The pricing of milk strictly 
in accordance with its utilization presents many difficulties and 
is conducive to an unstable market. To avoid these undesirable 
consequences the Government has adopted a scheme of regula- 
tion under which each producer is paid a uniform minimum 
price for all raw milk delivered to a handler irrespective of the 
use to which it is put. The plan thus devised operates fairly to 
place the greater burden of the uniform blend price upon those 
handlers who sell the greater part of their milk as fluid milk. 
This is accomplished in the following manner: The Market 
Administrator determines a class price which pool handlers 
must pay for Class I milk used as fluid milk, a class price for 
Class II milk sold as cream and a class price for Class III milk 
sold as milk products. He ascertains the market-wide use for 
each class, multiplies the results by the class prices and then 
divides the resultant sum of all class prices by the volume of 
milk used in the whole market. By this method a uniform or 
blend price for all raw milk is determined. A similar formula 
is applied to determine the use value of milk sold by individual 
handlers. Where the greater part of a handler’s sales for a 
specified period is fluid milk, his total use value will be greater 
than the uniform price paid to his producers. Such a handler 
must pay the difference into the Producers Settlement Fund. 
A handler who sells the greater part of his milk as milk products 
will have a use value less than the uniform blend price and is 
entitled to withdraw the difference from the Producers Settle- 
ment Fund. By this method producers receive a uniform price 
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commensurate with the weighted average use value of milk 
sold in the regulated market, and through the operation of the 
Producers Settlement Fund in the manner above described the 
cost of milk to handlers is equalized. The plan also provides for 
payments by handlers of administrative assessments. 


The foregoing is an altogether inadequate outline of the com- 
plicated scheme of regulation but will serve to indicate the es- 
sential elements of the plan. For a more comprehensive and 
detailed description of similar plans see: 


United States v. Rock Royal Co-operative Inc., et al., 
307 US. 533; Grant v. Benson, 229 F. 2d 765, 767 (cert. 
den. 350 U.S. 1015) United States v. Lehigh Valley Co- 
operative Farmers, 183 F. Supp. 80 


The handlers above referred to are pool handlers who regu- 
larly distribute more than 10% of their milk supply to consumers 
in the Cleveland marketing area. Producers are dairy farmers 
whose milk is delivered directly from their farms to pool 
handlers. Pool handlers and producers are subject to full regula- 
tion under the terms of Order No. 75. During the period of 
December 1947 through May 1952 plaintiff, as a non-pool 
handler, distributed less than 10% of its fluid milk supply in 
the Cleveland marketing area and purchased its milk from 
farmers who were not producers, as that term is defined in 
Order No. 75. Section 975.72 (a) of Order No. 75 provided that 
non-pool handlers distributing less than 10% of their fluid milk 
supply in the Cleveland marketing area were required to pay to 
the Producers Settlement Fund an amount equal to the difference 
between the Class I price (fluid milk) and the Class III price 
(manufacturing) on all milk sold as fluid milk in such area. 
At the outset plaintiff refused to make the specified payments 
and the Secretary instituted an action in this Court to enforce 
the terms of Section 975.72 (a). Early in 1949 plaintiff agreed 
to make all accumulated and future payments, and the action 
was dismissed. Thereafter, in June 1952 plaintiff became a fully 
regulated handler. A year later, in June 1953, plaintiff filed its 
petition under 608c (15) A of the Act to recover the payments 
made by it during the period of December 1947 through May 
1952. In April 1958 the Judicial Officer of the Department of 
Agriculture dismissed the petition on the merits. In July of 
1958 the Judicial Officer denied plaintiff’s motion for re- 
consideration. 
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In the hearing before the Judicial Officer there was evidence 
tending to show that during the period in question the average 
price paid by plaintiff to its farmers for milk was in excess of 
the uniform minimum blend price and the uniform Class I price 
paid to producers under the Cleveland Order. Plaintiff submitted 
proposed Findings of Fact to the Judicial Officer which incorpo- 
rated the foregoing in detail. In addition plaintiff submitted, 
inter alia, a further proposed Finding showing the average 
amount per hundred weight of milk paid by plaintiff as com- 
pensatory payments under Section 975.72(a). The Judicial 
Officer refused to make such Findings presumably because in 
his opinion they were immaterial. Additional facts essential to 
an understanding of the decision reached herein will be stated 
in the discussion of the issues. 


Plaintiff attacks the validity of Section 975.72 (a) primarily 
on the ground that it is contrary to the law as announced in 
Kass v. Brannan, 196 F.2d 791 (2nd Cir.). Plaintiff also relies 
upon Lehigh Valley Co-operative Farmers, Inc., et al. v. Ezra 
Taft Benson, 183 F. Supp. 80 (3rd Cir.), which was decided on 
the authority of Kass. Plaintiff contends further that there is 
no substantial evidence in the record supporting the rate of 
payments exacted under Section 975.72 (a) of the Order. The 
Secretary asserts that the ruling and Order of the Judicial Of- 
ficer upholding the validity of Section 975.72 (a) are in accord- 
ance with law and advances many other grounds in support of 
his decision including the contentions that—Kass v. Brannan 
is not controlling; the evidence in the promulgation hearing 
record amply supports Section 975.72 (a); plaintiff is estopped 
to claim the refund it seeks; and that Order No. 75 provides a 
cut-off date as to refund payments. By far, the most important 
issue is whether Kass v. Brannan is controlling here. Kass was 
a handler as defined by the New York Marketing Order No. 27. 
He purchased cream and condensed milk from a handler in 
Orville, Ohio. Pursuant to Section 927.9 (h) of Order 27 the 
Market Administrator exacted payments from Kass in the case 
of cream in an amount representing the difference between 
Class II-A (New York cream) price and Class IV-A (New York 
butter price) ; in the case of condensed milk, the exacted pay- 
ments represented the difference between Class II-B (New York 
condensed milk) price and Class IV-A. No consideration was 
given to the price Kass paid to the Ohio non-pool plant. Kass 
sought administrative relief by way of a refund of the payments, 
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He was denied relief by the Judicial Officer of the Department 
of Agriculture whose decision was affirmed on review by the 
District Court. The Second Circuit Court of Appeals, however, 
with Judge Learned Hand dissenting, reversed. The Appellate 
Court held that the exacted payments were part of the minimum 
price as that term is used in Section 8c (5) A of the Act; that 
the price of non-pool cream or condensed milk to a New York 
handler was (1) the amount paid to the seller; (2) the “amount 
of the penalty required to be paid under the Order.” The Court 
then added: 


“Section 927.9(h) (2) (ii) assumes that the initial cost 
of the non-pool cream and condensed milk will be the 
Class IV-A (butter) price under the New York Order. 
If this assumption were true, the minimum prices of 
pool and non-pool cream and condensed milk would be 
the same and would satisfy the requirement imposed by 
section 8c(5) (a) that ‘Such prices shall be uniform as 
to all handlers * * *,.’” 


The Court found that the initial cost of the milk products was 
more than the New York Class IV-A price and that the exaction 
of an additional payment computed on the Class IV price 
rather than on the actual cost to the handler was— 


“* * * a price discrimination between a handler who 
purchases non-pool milk products and one who pur- 
chases pool milk products, although each makes the 
same use of such products in the New York marketing 
area. This in our opinion is contrary to the requirement 
laid down in section 8c (5) (A) that the minimum prices 
for each use classification shall be uniform as to all 
handlers.” 

It is in no spirit of disrespect to the Second Circuit Court of 
Appeals that I profess my inability to accept the conclusion 
of that Court that the contested provisions of Order No. 27 are 
inconsistent with Section 608c (5) (A) of the Act. That section 
of the Act is quoted in full in the margin, and in pertinent part 
reads: 


MARGINAL NOTE 


“$8c. Orders regulating handling of commodity. 
***“(5) Milk and its products; terms and conditions 
of orders. 
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“In the case of milk and its products, orders issued pursuant 
to this section shall contain one or more of the following terms 
and conditions, and (except as provided in subsection (7) of this 
section) no others: 


“(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing a 
method for fixing, minimum prices for each such use classifica- 
tion which all handlers shall pay, and the time when payments 
shall be made, for milk purchased from producers or associations 
of producers. Such prices shall be uniform as to all handlers, 
subject only to adjustments for (1) volume, market, and pro- 
duction differentials customarily applied by the handlers subject 
to such order, (2) the grade or quality of the milk purchased, 
and (3) the locations at which delivery of such milk, or any 
use classification thereof, is made to such handler.” 


“(A) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fixing, 
or providing a method for fixing, minimum prices for 
each such use classification which all handlers shall pay, 
and the time when payments shall be made, for milk 
purchased from producers or associations of producers. 
Such prices shall be uniform as to all handlers, * * * *.” 


Section 8c (5) (A) makes no reference to the fixing of mini- 
mum prices which handlers shall pay to handlers. In clear and 
unambiguous language the uniformity of minimum class prices 
required by Section 8c(5) (A) applies to the prices all handlers 
are required to pay for milk purchased from producers. The 
payments exacted from Kass were authorized by Section 927.9 (h) 
of Order No. 27, which is entitled “Payments for Milk or Milk 
Products Other Than Producers’ Sources.” The pertinent provi- 
sions of section 8c(5) (A) of the act authorize minimum class 
prices for milk received from producers, The contested provi- 
sions of the Order deal with the different subject matter of 
payments for milk and milk products received from others than 
producers. Moreover, Section 927.9(h) of Order No. 27 fixes no 
minimum prices. As Judge Learned Hand said in his dissent: 


“Section 8c(5) (A) authorizes the insertion in an order 
of ‘terms and conditions’ fixing ‘minimum prices’ that 
all handlers shall pay ‘for milk purchased from pro- 
ducers.’ The provisions in suit do not do that; they fix 
no prices ‘for milk purchased from producers’ at all, 
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if by ‘price’ is meant the money that eventually goes 
to producers in payment for their milk. The differential 
exacted from a ‘non-pool’ handler is not the ‘price’ of 
anything; moreover—for whatever that may be worth 
— it is collected ‘to accomplish the purposes’ of assuring 
‘minimum prices’ for milk delivered by producers, 
§8c(5) (C).” (p. 799) 

It seems apparent, therefore, that Section 927.9(h) of the 
New York Order is not inconsistent with section 8c(5) (A) of 
the Act. Furthermore, the decision in Kass is premised on the 
assumption that it is the purpose of 8c(5) (A) to secure equality 
of costs between pool and non-pool handlers on milk or milk 
products distributed in a regulated marketing area. However, 
as I read that section, its purpose is to secure equality of costs 
among regulated handlers on milk purchased from producers. 
Even though the Kass decision be considered as sound, it is not 
controlling here. That case is readily distinguishable from the 
case under review on its facts, in the nature of the problem 
presented and in many other respects. United States v. Lehigh 
Valley Cooperative Farmers, supra, is more closely analogous. 
In that case the plaintiffs were distributors of milk in northern 
New Jersey and by virtue of amendments to Order No. 27 were 
brought within the extended New York marketing area. Only 
a small percentage of plaintiffs’ sales were made in the Order 
27 area, the remainder being made in Pennsylvania. Under an 
amendment to Order No. 27, plaintiffs were subject to partial 
regulation. Such regulation required non-pool handlers, including 
plaintiffs, to make compensatory payments to the Producers 
Settlement Fund for all fluid milk distributed in the Order 27 
area. These payments were computed on the basis of the differ- 
ence between the Class I (fluid milk) price and the Class III 
(milk products) price of Order 27. An exception was made in 
those cases where pool milk in the area was in short supply. 
Upon the authority of Kass v. Brannan, District Judge Clary 
held the compensatory payments unlawful. He found that the 
cost of fluid milk distributed by plaintiffs in the Order 27 area 
was in excess of the cost to fully regulated handlers and 
observed—“This is exactly what Judge Swan said section 
608c(5) (A) of the Agricultural Marketing Agreement Act pro- 
hibited. Kass v. Brannan, supra.” 


In his opinion Judge Clary said: 
“Moreover we feel bound by the holding of the Second 
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Circuit in the Kass case. Although we are not com- 
pelled to accept that Court’s decision under the concept 
of stare decisis as it applies to Federal Courts and 
although we might have reached a contrary result if in- 
itially called upon to interpret §608c(5), we do not feel 
justified in now rejecting the interpretation there placed 
upon §608c(5)(A) and upon the earlier version of 
Order No. 27. That Court’s opinion is always entitled to 
great weight.” 


It is apparent from the above quoted language and other 
statements in his opinion that Judge Clary considered that in 
determining the validity of the challenged compensatory pay- 
ments of Order 27 he was bound to follow the Second Circuit’s 
decision in Kass, which had struck down an earlier and some- 
what similar provision for compensatory payments in the same 
Order. Judge Clary realized that upon appeal, the Third Circuit 
Court of Appeals might refuse to follow Kass, and that in such 
event the case would be remanded to the District Court for 
determination of the following questions: (1) Are the com- 
pensatory payments supported by the record? (2) Are such 
payments authorized by the Act? To obviate the necessity of a 
remand in the event of a reversal, Judge Clary passed upon 
both questions. He held (1) that the compensatory payments 
were supported by the record; (2) that such payments were 
authorized under Section 7 D of the Act as being incidental 
and necessary to effectuate the other provisions of the Order, 
thereby indicating that if not bound by Kass v. Brannan he 
would have upheld the contested provisions of Order No. 27 as 
being in accordance with law. The factors that Judge Clary 
prudently and properly considered are not present here. This 
Court is not bound to follow Kass v. Brannan, and for the 
reasons indicated above and hereinafter to be stated, Kass can- 
not be regarded as a binding precedential authority. 

WERE THE TERMS OF SECTION 975.72(a) OF 


ORDER 75 AUTHORIZED BY THE AGRICUL- 
TURAL MARKETING AGREEMENT ACT? 


Such authorization must be found in Section 608c (7) (D), 
which reads: 


“(7) Terms common to all orders 
“. . orders shall contain one or more of the follow- 
ing terms and conditions: 
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* * * 


“(D) Incidental to, and not inconsistent with, the 
terms and conditions specified in subsections (5)-(7) 
of this section and necessary to effectuate the other 
provisions of such order.” 


At the promulgation hearing, it was disclosed that at the 
fringe of the Cleveland marketing area and at other nearby 
points there were a number of non-pool handlers who regularly 
distributed milk outside the area. Located within the Cleveland 
area also were non-pool handlers whose regular deliveries of 
milk were made outside the area. It was reasonably anticipated 
that from time to time some of these non-pool handlers would 
sell and distribute their surplus milk in the Cleveland area at 
its highest value as fluid milk. Fluid milk sold in the regulated 
area by non-pool handlers displaces fluid milk sales that other- 
wise would have been made by pool handlers, causing the latter 
to use more of their milk for manufacturing purposes (Class 
III), thus reducing the uniform blend price to the producers. 
The prospect of such results constituted a real threat to the 
integrity of the basic regulatory plan. At the outset of the 
promulgation hearing it was considered that all handlers who 
sold any milk in the Cleveland area should be fully regulated. 
The proposed order that accompanied the notice of the promul- 
gation hearing so provided. Full regulation under similar cir- 
cumstances has received judicial approval. Titusville Dairy 
Products Co. v. Brannan, 176 F. 2d 332. Cf. United States v. 
Rock Royal Cooperative, Inc., supra. At the hearings, however, 
it was shown that full regulation of such non-pool handlers 
would subject them to an unwarranted burden of payments 
and assessments and place them at a severe competitive disad- 
vantage with other non-pool handlers in the sale of milk in non- 
regulated areas. Accordingly, it was determined that the alterna- 
tive of partial regulation of non-pool handlers who distributed 
10% or less of their milk in the regulated area would subserve 
the purpose of protecting the basic plan of regulation and be 
equitable to such non-pool handlers. Such alternative was in- 
corporated in Section 975.72 (A) of Order No. 75. The provisions 
of this section of the Order are not inconsistent with subsections 
(5)-(7) of 608c of the Act and being designed to preserve the 
integrity of the basic plan they must be regarded as incidental 
and necessary “to effectuate the other provisions of the Order.” 
It should be noted that in Kass v. Brannan the alternative of 
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full regulation was not present. Kass purchased milk products 
from another handler. He made no purchases of milk from 
farmers who could have been brought within the ambit of full 
regulation under Order 27 as producers. 


It is held, therefore, that Section 975.72 (A) is authorized by 
law. 


ARE THE PROVISIONS OF SECTION 975.72 (A) 
OF ORDER 75 SUPPORTED BY THE EVIDENCE? 


As shown above, the payments required of a non-pool handler 
selling less than 10% of his volume of milk in the Cleveland area 
are based upon the difference between the Class I price of fluid 
milk and the Class III price of milk. When the plan of so-called 
partial regulation was adopted as an alternative to full regula- 
tion of such non-pool handlers, the above formula as to the rate 
of payments was the only one proposed by witnesses at the 
promulgation hearing. There was abundant evidence that there 
were Class III uses of milk in the Cleveland Milk Shed and 
neighboring areas. It was shown also that a similar formula had 
been incorporated in the Boston, Massachusetts Order. Plaintiff 
assails the formula as being predicated upon the assumption 
that a non-pool handler’s initial cost of fluid milk is no greater 
than the Class III price whereas the evidence demonstrates 
that the average initial cost to plaintiff was in excess of both 
the uniform blend price and the uniform Class I price of fluid 
milk under the Order. Plaintiff’s argument is premised upon 
the holding of the court in Kass that the initial cost of non- 
pool milk is a part of the minimum class prices authorized by 
Section 8c (5) (A) of the Act. However, such minimum prices 
apply only to classified milk, i.e—milk purchased from pro- 
ducers. During the period in question plaintiff made no pur- 
chases from “producers” as that term is defined by Order No. 
75 and which, as thus defined, means a dairy farmer whose 
milk “is moved directly from his farm to a pool plant.” Section 
975.8. To apply the principle of uniformity as announced in Kass 
would mean that any non-pool partially regulated handler whose 
mmitial cost was equal to or greater than the uniform Class I 
price could sell fluid milk in the marketing area without making 
any compensatory payments. The application of the Kass prin- 
ciple of uniformity in cases where a non-pool handler’s initial 
cost was slightly less than the uniform Class I price would 
enable such handler to sell his surplus milk in the marketing 
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area as fluid milk upon the payment of a small differential 
bearing no relation to the loss sustained by producers. The 
uniform minimum prices of classified milk referred to in Section 
8c (5) (A) of the Act take no account of the initial cost of milk. 
Such prices are based upon use values. A pool handler purchas- 
ing milk from a producer may, if he chooses, pay a premium 
above the minimum blend price to farmers, thus increasing his 
initial cost. However, if a pool handler pays a premium he is 
nevertheless required to account to the Producers Settlement 
Fund in the manner provided by the plan. The initial cost of 
milk to a pool handler which may be more than the blend price 
is not a part of any minimum class price. Nor is the initial cost 
of milk to a non-pool handler part of a minimum class price. 
The Judicial Officer was correct in not regarding the evidence 
of plaintiff’s initial cost as material to the issues. Minimum 
class prices have no application to milk purchased by a non-pool 
handler. It is erroneous, therefore, to suppose that the formula 
by which compensatory payments are computed is based in part 
upon a hypothetical initial cost to a non-pool handler equal to 
the Class III minimum price of milk. 


The rate of payment formula rests upon an entirely different 
principle. It is designed to compensate producers for the loss of 
fluid milk sales occasioned by non-pool handlers’ sales of fluid 
milk in the marketing area and thus assure the payment of 
minimum blend prices to producers. Except for its reliance on 
the principle of Kass plaintiff submits no argument and no 
evidence tending to show that the compensatory payments in 
question are unreasonable. At the hearing in the 8c (15) (A) 
proceeding defendant called John R. Hanson as an expert wit- 
ness. Hanson testified at length, and stated that in his expert 
opinion the rate of payment here in question was reasonable, 
appropriate and necessary. At the close of his direct testimony, 
counsel for plaintiff said: “The petitioner does not necessarily 
agree with the argument advanced in the direct examination 
of this witness but we have no cross-examination.” 

I agree with the Judicial officer that: 

“Rule-making looks to the future and is experimental 
in nature, being subject to amendment as experience 
warrants. American Airlines, Inc. v. Civil Aeronautics 
Board, 192 F. 2d 417. And, of necessity, rule-making 
often calls for forecasts and estimates. In the light of 
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the expertise of the Secretary the evidence in the record 
could legally form the basis for the judgment of the 
Secretary reflected in the protested provision. Cf. 
Railway Express Agency v. Civil Aeronautics Board, 
243 F. 2d 422.” 

Order No. 75 was promulgated by the Secretary on June 29, 
1946. Whether the rate of the compensatory payments is sup- 
ported by evidence must be determined in the light of the record 
before the Secretary at the time the Order issued. Plaintiff did 
not enter the Cleveland marketing area until December 1947. 
Nor does it appear that plaintiff’s later entrance into the market 
market area was anticipated at the time the Order was promul- 
gated. If, as is now contended by plaintiff, the compensatory 
payments were unreasonable, that fact was known to plaintiff 
during the period in question. Yet plaintiff made no attempt, 
by securing an amendment to the Order, to have the amount of 
the payments reduced although it was fully informed of its 
right to seek such relief. In oral argument plaintiff’s counsel 
said: “We are not saying that we should have a free ride or 
that any one should have a free ride.” The above statement is 
hardly consistent with plaintiff’s reliance upon Kass which, if 
followed, would require a determination that plaintiff ought not 
be required to make any payments. Plaintiff’s case, therefore, 
comes down to an attack upon the rate of payment which, as 
indicated above, is supported by evidence and its reasonableness 
confirmed by expert testimony in the proceeding before the 
Judicial Officer. In this state of the case there is no basis for 
holding the contested provision of Order No. 27 invalid. It is not 
without significance that during the period of partial regulation, 
particularly in the years 1950 and 1951, plaintiff’s sales of fluid 
milk in the Cleveland marketing area increased substantially. 
Furthermore, the Secretary has submitted evidence which is 
not disputed showing that if plaintiff were subject to full regula- 
tion as it lawfully might have been its payments for the period 
in question, including assessments, would have been more than 
$240,000 in excess of the amount paid by plaintiff under partial 
regulation. 

Although the defendant raised the defense of estoppel as a 
bar to the maintenance of this action the Judicial Officer con- 
sidered it unnecessary to rule upon that question. He also con- 
sidered it unnecessary to rule upon the issue raised by 
defendant’s pleading the two year Limitation of Action provision 
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in Order No. 75. It is regrettable that these issues were not 
determined in the proceeding before the Judicial Officer. Absent 
such administrative determination this Court is without authority 
to decide the unresolved issues. Nor does Section 8c (15) (B) 
of the Act authorize a remand of the case except where the 
Secretary’s decision is reversed. 

For the reasons hereinabove stated the decision of the Secre- 
tary on the merits is affirmed. 

An order may be prepared in accordance with this Memo- 
randum. 


FRED S. AIKINS et al. v. THE UNITED STATES AND EZRA TAFT 
BENSON, SECRETARY OF AGRICULTURE. Decided August 11, 1960. 


UNITED STATES COURT OF APPEALS 
TENTH CIRCUIT 


No. 6206 


On Petition to Review a Decision and Order of the 
Secretary of Agriculture 


Before BRATTON, PICKETT and LEWIS, Circuit Judges. 
LEWIS, Circuit Judge. 


Petitioners are thirty-eight registered dealers at the Kansas 
City Stockyards, Kansas City, Missouri. They seek, by joint and 
several petition, review of a decision and order of the Secretary 
of Agriculture made under the Packers and Stockyards Act of 
1921, 42 Stat. 159, as amended, 7 U.S.C.A. § 181 et seq. Jurisdic- 
tion and venue lie by virtue of 5 U.S.C.A. 1032, 1033. 


On June 22, 1959, after a full hearing in a disciplinary pro- 
ceeding instituted by the Director, Livestock Division, Agricul- 
tural Marketing Service, United States Department of 
Agriculture, petitioners were ordered to cease and desist from 
any further participation in the so-called “turn” system, a 
practice found violative of § 312(a) of the Act (7 U.S.C.A. 
213(a)) which provides: 

“(a) It shall be unlawful for any stockyard owner, 
market agency, or dealer to engage in or use any unfair, 
unjustly discriminatory, or deceptive practice or device 
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in connection with the receiving, marketing, buying or 
selling on a commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, weighing, or 
handling, in commerce at a stockyard, of livestock.” 


The Kansas City Stockyard is a terminal yard where livestock 
is sold by private treaty rather than open and competitive auc- 
tion. By this method of sale, one person at a time is permitted 
to inspect and bid upon the livestock. If the bid is accepted, the 
sale is consummated and the pen closed; if the bid is not ac- 
cepted, another prospective purchaser is admitted and the pro- 
cedure continues until a sale is made or the available number 
of buyers is exhausted. Most often, however, the transaction is 
completed with the buyer first allowed the privilege of inspection 
and bid and it is a recognized advantage to have the opening 
bid. 

Dealers such as petitioners buy for their own account for 
resale. They are in initial competition with order buyers and 
farmers although the latter often become the ultimate customers 
of the dealers. It is recognized that dealers perform both a 
necessary and valuable service at the yard for frequently the 
needs of outside buyers are insufficient to meet the supply of 
livestock available for sale upon a given day. 


In order to determine as between themselves who should be 
first admitted to the commission alleys and thereby be favored 
with the first opportunity to buy, the dealers have resorted for 
many years to the allocation of turn by chance, agreeing to 
abide by the flip of a coin or the drawing of lots. This agreement 
premises the charge of the order of inquiry that the dealers 
“knowingly participated in an arrangement or turn system” 
and that the market agencies recognized the turn system and 
gave preferred treatment and priority in connection with sales 
of consigned stocker and feeder cattle, which activity, it is 
charged, “made it unduly difficult for farmer-feeders, individually 
or through registered order buyers, to buy their replacement 
cattle ‘out of first hands’ and in open competition with all other 
buyers.” 


As originally instituted, the proceeding before the hearing 
officer contemplated a cease and desist order against the market 
agencies also but those named agencies promptly entered a stipu- 
lation with the government that they would discontinue giving 
recognition to the turn system. Evidence was introduced show- 
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ing that the turn arrangement was not in accordance with the 
wishes and judgment of the market agencies and that they had 
attempted to rid themselves of it in prior years but that the 
pressure from their largest, most consistent buyers, the dealers, 
had caused them to continue to honor the dealers’ priority de- 
termination by lot. After this stipulation was entered language 
of the charge against the dealers was changed from the allega- 
tion that they had “caused or attempted to cause” the agencies 
to accept their draw and give them priority over other buyer 
groups to allege that “the commission firms [market agencies] 
recognized such turns, relied on and acquiesced in it” and gave 
the respondents priority over other buyers. 


Although it would appear that the turn system would be 
utterly ineffective without the cooperation of the sellers, the 
hearing examiner held an extensive hearing on the culpability 
of the dealers and issued the cease and desist order against 
them because he evidently felt that the persistence of the dealers 
in their system would continue to effect the situation sought to 
be curtailed. He recognized the fact that changes had taken 
place in the market since the stipulation but stated: 


“... since January 1958 . . . off-market buyers in some 
instances have been taken ahead of dealers in trading 
on stocker and feeder cattle. In fact, respondents con- 
tend that since the stipulation was entered into they 
are systematically discriminated against by the com- 
mission firms. It should be noted however, that this 
change in marketing conditions at the Kansas City 
Stockyards occurred several months after the period of 
violations alleged in the complaint and only after the 
said stipulation was entered into. It is believed that 
the new treatment being accorded off-market buyers is 
ephemeral in nature. It is altogether probable that 
this improved condition will continue only if the dealers 
are ordered by the Secretary to discontinue engaging in 
and using the turn system. The traders have flatly re- 
fused to cooperate with complainant in its efforts to 
eliminate the turn system and they have repeatedly 
resisted attempts in the past by commission firms to rid 
themselves from the operation of the turn system at the 
market. The commission firms have done their part by 
entering into the aforesaid stipulation in attempting 
to eliminate the turn system. However, unless respond- 
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ents are ordered to cease and desist from engaging in 
and using the turn system practice, the same pressures 
and the same fears of retaliatory action by the dealers 
which caused the commission firms to acquiesce in the 
turn system practice prior to January 1958, may make 
it impossible for the commission firms to comply fully 
with the terms of and agreements in said stipu- 
lation... .” 


The judicial officer reviewed the facts pertaining to the par- 
ticipation of each petitioner in the drawings at the head of the 
commission alleys prior to bidding and ordered the activities 
ceased in all instances, whether other buyers than dealers were 
seeking admission to the alleys or not. The judicial officer cited 
and relied on the language of the only case precisely in point, 
Berigan v. United States, 8 Cir., 257 F. 2d 852: 


“.. . Any practice which results in dealers themselves 
determining in what sales alleys or in what order in 
a sales alley they shall bid is an unreasonable restriction 
on competition and the Judicial Officer must be upheld 
in his determination that the practice was a violation 
of § 312(a) of the Act...” 257 F. 2d at p. 859. 


Petitioners urge that this holding was erroneous unless read 
in the context of evidence showing actual discrimination, collu- 
sion, or other unfair practices tending toward control of stock- 
yard sales. They argue that the stipulation entered by the 
market agencies renders the possibility of future favoritism 
based on the drawings merely speculative and not the proper 
subject of a cease and desist order, that there can be no preju- 
dicial discrimination when only consenting dealers are present 
for the purpose of buying, that the market agencies’ salesmen 
are legitimately endowed with the power to select the most 
promising buyer and might well prefer to deal with an estab- 
lished dealer, that the evidence shows that in some instances 
country buyers were given preference over dealers, and that 
the system of drawing lots actually is of benefit to the peaceful 
functioning of the stockyard as a public utility. The government 
contends conversely that the mere drawing or flipping for turns 
with the motivation of influencing the market agencies in their 
selection of first bidders is violative of the Act and that addi- 
tionally the evidence demonstrates that the result in this par- 
ticular case was a restraint upon free trading at the Kansas 
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City Stockyard and hence an unjustly discriminatory practice 
prohibited by the statute. 


We must here note the rather persuasive argument of peti- 
tioners that the continuation of the turn system is desirable 
from the standpoint of the orderly and efficient operation of 
the stockyard. Pointing out that in the years before the dealers 
agreed to abide turn by the flip of a coin priority of entrance 
to the commission alleys was determined by ‘“foot-races and 
fisticuffs,” they urge that their self-imposed discipline has re- 
moved disharmony. And petitioners further assert that the 
dealers are the natural and favored buyers because of their 
large and continued purchases upon established credit. But we 
note these contentions only to reject them as not within the 
scope of proper judicial review. The responsibility for the effi- 
cient regulatory operation of matters falling within the purview 
of the Packers and Stockyards Act lies solely with the Secretary 
of Agriculture. Appellate review of the Secretary’s decisions is 
limited to the correction of errors in law, Producers Livestock 
Marketing Ass’n. v. United States, 10 Cir., 241 F. 2d 192, aff'd. 
356 U.S. 282, and to a consideration of the sufficiency of the 
evidence forming the foundation for factual findings. The 
weight of the evidence and the inferences to be drawn there- 
from are left to the judgment of the administrative body expert 
in the particular field, Hyatt v. United States, 10 Cir., 276 F. 
2d 308. 


With these rules in mind a review of the voluminous record 
in this case shows ample support for the findings of the Judicial 
Officer and the premise for the issuance of a cease and desist 
order prohibiting the turn system both in instances where poten- 
tial buyers other than dealers are present and where they are 
not. The dealers’ practice undoubtedly tended to discrimination 
unfairly in those instances when order buyers and farmer- 
feeders sought to buy first-hand at the alleys. One witness, a 
farmer, made a written record of various attempts to buy at the 
stockyard and testified that he was told by specified salesmen 
that 


“he would have to show them to the man who won the 
turn but that if he didn’t sell them to the dealers on 
their turns he would sell them to me.” 

“he couldn’t show me the calves first that morning 
because he had 14 other loads to sell and if he showed 
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me this short load of 21 head he might be in trouble 
with the dealers, that he had to take them first in the 
alleys.” 


“the dealer who won the draw would have to be shown 
the cattle first.” 


“the dealers wouldn’t buy any of the other cattle that 
he had for sale if he didn’t give the man who won the 
draw first turn.” 


“that the only way he could let me see them first was 
to get the traders to let me draw with them.” 


The witness was sufficiently interested in a particular pen 
of calves that although he had been refused admittance to the 
alley by the salesman he sought to draw with the four dealers 
waiting at the head of the alley. He was refused with the state- 
ment “This is for dealers, only, we are here every day... if 
we don’t buy them, why, then you have a turn at them.” Of 
course, these statements and others similar in import are com- 
petent as being beyond the scope of the hearsay rule as being 
asserted not to evidence the truth of their context but to 
relevantly show the refusal to deal with an off-market buyer, 
VI Wigmore, Evidence, § 1766-67. 


Petitioners contend, however, that there are a number of 
reasons why the market agencies might prefer to deal with them 
and not merely because they feared unfair reprisals from dealers 
if they failed to honor the turn system. Although this may be 
true absent the strange compulsion of the drawing, the resolu- 
tion of the Board of Directors of the Kansas City Live Stock 
Exchange (the organization of market agencies) passed June 
24, 1954' is indicative of the power of the drawing and the 
agencies’ attempt to escape it. 


1“The following resolution was offered and unanimously adopted by the Board of Directors 
of the Kansas City Live Stock Exchange at it’s (sic) meeting held Wednesday, June 24, 1954. 

“Whereas: the drawing for turns by dealers and speculators in the cattle sales alleys of 
Market Agency members of this Exchange has caused widespread criticism. Dissatisfaction 
with the practice has been voiced by many segments of the industry and 

“Whereas: the market has lost and is continuing to lose the support of untold numbers of 
buyers by reason of this practice and 

‘Whereas: the Chief of the P. & S. Administration in Washington, D. C. has repeatedly 
expressed his displeasure with the method used and its discriminatory application and 

“Whereas: the Market Agency salesmen are clothed with full authority to make their own 
selection from among all potential buyers who make desire to trade on cattle they have to 
offer and take them in such order as they dictate. Therefore, Be It 

“Resolved: that we consider the present practice of drawing for turns as conducted by 
dealers and speculators located here to be inimical to the welfare if (sic) the market and the 
best interests of it’s (sic) many patrons and be it further 
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It is of course clear that the turn system cannot unfairly 
discriminate against outside buyers in those instances in which 
only dealers are present and no others seek an opportunity to 
buy. And, since the sellers are not bound to recognize the turn 
system and, in fact, have pledged themselves not to, petitioners 
contend that their arrangement cannot be violative of the Act. 
Such a contention has only initial appeal. The arrangement is 
intended to have significance, Berigan v. United States, supra, 
and has the practical effect of limiting the number of prospective 
purchasers. Those dealers not successful in the flip make no 
attempt to purchase. But more important, the cease and desist 
order is properly based upon the foreseeable difficulties of 
supervising a fair market recognizing only in part the turn 
system, and the inherent possibilities of unfair practices such 
as price-fixing among the dealers, United States v. Swift & Co., 
D.C. Colo., 52 F. Supp. 476. The lack of proof that dealer-buyers 
are disgruntled with a system of their own devise, which ap- 
parently works to their advantage, cannot be held to restrict the 
administrative agency in its efforts to give effect to the declared 
policy of Congress to keep the stockyards open to free competi- 
tion, cf. Phelps Dodge Corp. v. National Labor Relations Board, 
313 U.S. 177, 194, 61 S. Ct. 845, 85 L. Ed. 1271, 133 A.L.R. 
1217: 

“. . . But in the nature of things Congress could not 
catalogue all the devices and stratagems for circum- 

venting the policies of the Act. Nor could it define 

the whole gamut of remedies to effectuate these policies 

in an infinite variety of specific situations. Congress | 
met these difficulties by leaving the adaptation of means 

to end to the empiric process of administration. The 
exercise of the process was committed to the Board, 

subject to limited judicial review. Because the relation 

of remedy to policy is peculiarly a matter for ad- 
ministrative competence, courts must not enter the 
allowable area of the Board’s discretion and must guard 

against the danger of sliding unconsciously from the 






































1 (continued) : 

“Resolved: to the end of eliminating this practice that all members of this Exchange be 
urged to refuse to comply, effective as of July 6, 1954, with the terms of the present drawing 
method and from then on to allocate turns among buyers on their own election, and Be it 
Further 

“Resolved: that copies of this resolution be given widespread circulation among organiza- 
tions of live stock men.” 
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narrow confines of law into the more spacious domain 
of policy. On the other hand, the power with which 
Congress invested the Board implies responsibility— 
the responsibility of exercising its judgment in employ- 
ing the statutory powers.” 


Agencies have the discretionary power to issue declaratory 
orders to terminate a controversy or remove uncertainty, 5 
U.S.C.A. (1004(d) and there is a reasonable relationship, as 
shown by the evidence of this case, between the order preventing 
the dealers from engaging in practices designed to give them 
any control of the bidding by reason of their organization and 
the policy of the Packers and Stockyards Act. 


We find the order of the Judicial Officer, acting for the Secre- 
tary of Agriculture, to be proper in law and supported in fact. 
Accordingly, the several and joint petitions to vacate are denied. 





